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Legal Update Series

Amendments to the Insurance and Superannuation Regulations

Attached is Legal Update L1/98 in relation to SIS regulations which provide clarification on the use of 
derivatives by trustees of regulated superannuation funds and Approved Deposit Funds, with respect to 
the giving of a charge over the assets of the fund.

Please circulate to the relevant staff, in particular compliance and legal personnel in your office as soon 
as possible. Where Members have indicated relevant staff, the update will be directly circulated to those 
staff as well.
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AMENDMENTS TO THE INSURANCE AND SUPERANNUATION REGULATIONS

Introduction

Amendments were recently made under the Superannuation Industry (Supervision) Act 1993 to the 
Superannuation Industry (Supervision) Regulations (“SIS”) which clarify the use of derivatives by trustees 
of regulated superannuation funds and Approved Deposit Funds particularly with respect to the giving of 
a charge over the assets of the fund.  A copy of the relevant portions of the amendments and the 
explanatory statement are attached.

Position Prior To The Amendment

The Insurance and Superannuation Commission (“ ISC”) has viewed cash or other security lodged with 
the Clearing House for initial and variation margin calls to represent a ‘charge’.  A trustee of a fund was 
prohibited, pursuant to Superannuation Industry (Supervision) Regulation 13.14, from giving a charge 
over, or in relation to, an asset of the fund.  A charge is defined as including a mortgage, lien or other 
encumbrance.

The ISC Commissioner made Modification Declaration No.20 on 17 February 1997 which expressly 
nullified the effect of SIS Regulation 13.14 provided certain conditions were met (see Legal Update No. 
L1/97).  The effect of this declaration was to permit the trustee of a fund to sign a futures client 
agreement containing the prescribed terms as set out in part B of the  First Schedule of the SFE 
Business Rules without contravening the SIS legislation.  

Purpose of Amendments

The purpose of the amendments which pertain to derivative trading was to place within the body of the 
Principal Regulations the substance of the prior declaration (No.20) made by the Commissioner in 1997. 
However as noted below the regulation omits the requirement to include cash in the threshold for the 
reporting requirements.



How the Amended legislation Operates

These amendments operate in much the same manner as the declaration in that they permit a trustee of 
a fund to give a charge over an asset of a fund if the charge is in relation to a derivatives contract entered 
into by or on behalf of the trustee.  The new regulations includes contracts entered into by a broker on 
instructions of a trustee or by a broker for the benefit of the trustee as well.  All of the foregoing applies 
only where the charge is given in order to comply with the rules of an approved body and the investment 
to which the charge relates is made in accordance with the funds risk management statement and that 
statement sets out:

“(i) policies for the use of derivatives that include an analysis of the risks associated with 
the use of derivatives within the investment strategy of the fund; and

(ii) restrictions and controls on the derivatives that take into consideration the expertise of 
staff; and

(iii) compliance processes to ensure that the controls are effective (for example, reporting 
procedures, internal and external audits and staff management procedures);” (see 
attached Reg. 13.15A(c)).

The Sydney Futures Exchange Limited (“SFE”), the Sydney Futures Exchange Clearing House Pty 
Limited (“SFECH”), and a body specified in Schedule 11 of the Corporations Law (recognised foreign 
futures exchanges), are among the entities which have been selected as approved bodies for purposes 
of the regulation.  Therefore where a charge is given as a consequence of complying with the rules of 
one of the above mentioned bodies in relation to the performance of obligations in relation to the securing 
of a derivatives contract then contravention of the legislation has not taken place as long as a risk 
management statement exists and it conforms with the legislated mandate as set out in the penultimate 
paragraph above.

Disclosure Regime To Continue

What the amended legislation permits is the making of initial and variation margin payments to SFECH 
pursuant to SFE and SFECH rules and requires the reporting of that charge by the trustee to the fund 
and to the Insurance and Superannuation Commissioner when the “derivative charge ratio” exceeds 5%.  
The “derivatives charge ratio” of a fund is expressed as: X

Y
Where: X is the market value of the assets of the fund (other than cash) that are subject to a charge in 
relation to a derivatives contract and Y is the market value of all of the assets of the fund.



Significant Change From Declaration

The “derivatives charge ratio” is defined in the regulation to represent the market value of the assets of 
the fund (other than cash) that are subject to a charge in relation to a derivatives contract as a proportion 
of the market value of all the assets of the fund (cash included).  This represents a significant change 
from the prior Modification Declaration No. 20 made by the ISC Commissioner in which cash was 
included in the market value of the assets of the fund for purposes of calculating the percentage of the 
fund subject to a charge which must be reported to the fund and to the ISC Commissioner.

If you have any queries regarding this issue, please contact Francis Cox, Senior Manager - 
Regulation on (02) 9256-0505.

NB: The above information is for the guidance of Members and does not purport to be legal advice.  
The note should be read in conjunction with the Legislation and any ISC Circulars.  Where 
appropriate, legal or other professional advice should be sought.

The copy of the attached may be hard to read
 Please refer to the distributed hard copy





















Tony Dreise
General Counsel; GM Legal

20/05/98
SYDNEY FUTURES EXCHANGE LIMITED

ACN 000 299 392
Address all correspondence to PO Box N680 Grosvenor Place Sydney NSW 2000 Australia 


