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No:   591/12

DISCIPLINARY MATTERS  
The ASX Disciplinary Tribunal has fined ICAP Futures (Australia) Pty Limited (‘ICAP’), a 
total of $50,000 plus GST for a contravention of the SFE Operating Rule 2.2.23(a) for 
not maintaining internal records of instructions received from Clients and trades 
executed for Clients for a period of not less than five (5) years from 17 March 2005 to 
17 March 2010 (the ‘Relevant Period’).   
ICAP did not contest the contravention before the Tribunal. 

The circumstances of this matter are as follows:

During the Relevant Period ICAP undertook futures business in the following areas: 

• Financial Futures, Sydney office; 

• Financial Futures, New Zealand office; 

• Energy Futures; and 

• Exchange for Physical Transaction for both the Bonds and Swaps desks. 

As at 28 June 2010, ICAP could not locate order records for the following periods: 

• Financial Futures, Sydney office; 
- 17 March 2005 to 3 May 2005 
- 19 August 2005 to 2 January 2006 

• Financial Futures, New Zealand office; 
- 17 March 2005 to 3 May 2005 
- 19 August 2005 to 2 January 2006 
- 9 October 2006 to 29 June 2008 
- 17 May 2009 to 9 July 2009 
- 6 September 2009 to 3 December 2009 

• Energy Futures;  
- 3 October 2005 to 31 October 2005 
- 29 October 2007 to 16 March 2010. 

Out of a total of 221,405 trades executed by ICAP during the Relevant Period, 46,020 
order records were missing as at 17 March 2010. 
ICAP identified the missing order records during an internal review and immediately 
self-reported the breach to the ASX. 
Subsequently, ICAP spent a considerable amount of time, money and resources in 
enhancing its systems and processes, including the commissioning of a detailed 
independent report into the matter.  
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In determining penalty, the Tribunal, among other things, took into account the following matters:
Factors in aggravation:
a) ICAP’s disciplinary history, including a previous breach of SFE Rule 2.2.23(a); 
b) the extended period of time over which the contraventions occurred; and 
c) the systemic nature of the contravention, indicating inadequate controls. 
Factors in mitigation
a) ICAP fully cooperated with ASX Compliance in the investigation of the matter; 
b) ICAP’s early agreement not to contest the matter;  
c) ICAP identified and self-reported the breach; 
d) there was no loss to third parties and no commercial advantage was received by ICAP; 
e) the steps taken by ICAP to minimise the chances of recurrence of the error, by engaging independent experts to 

conduct a review of its process to retain order records and implementing interim and permanent enhancements to its 
systems and processes; and 

f) the contravention was not intentional. 

The Tribunal also had regard to the range of penalties previously imposed for contraventions of SFE Rule 2.2.23(a). 

Disciplinary Tribunal’s decision 

The Tribunal determined the contravention to be a Level 2 contravention having regard to the examples of conduct contained in 
the Categories of Seriousness Tables in Annexure “A” to the Procedures to the ASX Disciplinary Processes and Appeals Rules.  
The Tribunal was of the view that record keeping rules are critical.  Not only is accurate record keeping necessary as a matter of 
good business practice, it is essential to enable effective resolution of disputes and to enable effective enforcement of rules and 
law. Failure to comply with record keeping rules has the potential to adversely affect market integrity and confidence in the 
market. The disciplinary sanction in such circumstances must be remedial, to serve as a deterrent to any future misconduct by 
ICAP and as a deterrent to all other regulated persons from engaging in the same or similar conduct. 
The Disciplinary Tribunal ordered: 
 - ICAP is to pay a total fine of $50,000 plus GST in respect of the contravention; and 

- this disciplinary circular is to be publicly announced to Market Participants.  

The Disciplinary Tribunal is of the opinion that this sanction will act as a deterrent and appropriately serves the interests of ASX 
and Market Participants in maintaining a market that is fair, orderly and transparent.  
 

On 1 August 2010, the supervision of trading on Australia’s domestic licensed markets and the supervision of trading 
participants transferred from ASX to the Australian Securities and Investments Commission. The conduct that is the subject of 
these contraventions occurred prior to the transfer date. ASX will continue to manage, and bring before the Tribunal, disciplinary 
matters for potential breaches of its operating rules occurring before the transfer date.  
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