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No: 148/08

DISCIPLINARY MATTERS 
The ASX Disciplinary Tribunal (“the Tribunal”) has determined the following:  
Tolhurst Limited (“Tolhurst”) has been fined $20,000 (plus GST) and ordered to forfeit 
commission of $16,727.67 for contravening ASX Market Rule 7.4.1. in that Tolhurst 
entered into market transactions for two clients other than in accordance with the 
clients’ instruction. 
In determining penalty the Tribunal took into account the following matters: 
(i) This was an Expedited matter pursuant to ASX Market Rule 28.3.2 in which 

the maximum penalty to be imposed is $20,000; 
(ii) The circumstances and facts before the Tribunal;  
(iii) Tolhurst did not contest the allegations and fully cooperated with the ASX in 

relation to its investigations; 
(iv) Tolhurst has undertaken to improve and enhance all its procedures including 

the education of its Representatives in relation to ASX market Rule 7.4.1; 
(v) Tolhurst identified the matter through internal investigations and self reported 

to ASX and ASIC in a timely manner;   
(vi) Tolhurst conducted further investigations into the matter; 
(vii) The breach was the conduct of one adviser engaging in unauthorised 

discretionary trading.  The breach was not systematic; and 
(viii) The relevant Client Adviser was dismissed. 
 
The circumstances of the matter
The relevant Client Adviser in charge of the two relevant accounts had been with 
Tolhurst since 2005.  Tolhurst had not entered into Managed Discretionary Account 
contracts (“MDA”) with either of the two relevant clients. 
First Client’s Account  
Between 1 February 2006 and 13 March 2007, 128 market transactions totalling in 
excess of $3.1 million were conducted on the First Client’s account.  During regular 
surveillance activities, Tolhurst suspected that the relevant Client Adviser may have 
been entering into market transactions for a client without the instructions of the client.  
Tolhurst recorded the calls that the relevant Client Adviser received during the period 
from 2 February 2007 to 13 March 2007 (“the relevant period”).  During the relevant 
period there were no calls received from the First Client in respect of market 
transactions entered on her account.  During the relevant period there were 20 market 
transactions on the account of the First Client.  
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Tolhurst conducted an interview with the Client Adviser, who admitted that he had not spoken to the client in relation to 
each trade.  Due to this response the Client Adviser’s services were terminated. 
Following the dismissal of the Client Adviser, Tolhurst contacted a number of the Client Adviser’s clients regarding trading 
on their accounts.  The trading on the account of the Second Client was brought to Tolhurst’s attention. 
Second Client’s Account 
The Client Adviser traded on the account of the Second Client from 5 June 2006 to 13 March 2007, during this time 44 
market transactions were placed on the account.  The total value of the market transactions conducted on the account 
during the relevant period was $1,354,866.85.  The Second Client informed Tolhurst that she had not spoken to the Client 
Adviser prior to orders being placed on her account. 
The Client Adviser was trading on the two accounts without instructions from the relevant clients. 
The Tribunal notes that ASX Market Rule 7.4.1 is a provision that imposes a strict and mandatory obligation on Participants 
to comply with clients’ instructions.  The Tribunal is of the view that a breach of this rule, with respect to unauthorised 
discretionary trading, is very serious.  The Tribunal had no hesitation in imposing the maximum fine for an Expedited 
matter.  
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