
 

 

 
 
 
2 September 2013 
 
 
Australian Securities Exchange 
 
ASX Corporate Governance Council  
 

 
By email: mavis.tan@asx.com.au  
 
 
Dear ASX and Council members, 

Response to Consultation Paper (Review of Corporate Governance Principles and 

Recommendations, 16 August 2013) – Principle 2 and ‘Independence’ 

Rationale for submission 

We consider that there is insufficient transparency regarding matters that may affect independence 

of directors, meaning that both boards and shareholders have insufficient information when being 

asked to make decisions regarding the appointment of directors that are intended to be 

independent.   

An element of compulsion around disclosure and a ‘real’ consequence for failure to provide honest 

disclosure will assist in remedying the matter. 

We consider that changes to the corporate governance policy alone will not be sufficient to deliver 

the necessary compulsion and consequences, but rather, changes to the ASX Listing Rules are also 

needed to support any change in policy.  

Principle 2   

The proposed amendments1 to the Corporate Governance Council Principles and Recommendations 

(CG Rules) contain (as part of Principle 2), Recommendation 2.2, namely that ‘A majority of the 

board should be independent directors.’ 

The CG Rules provides guidance on what it means to be independent, including the following 

statement: 

 

                                                           
1
 As outlined in the proposed third edition of the Principles and Recommendations published on 16 August 

2013. 
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“Security holders will interpret that description as meaning that the director is free of any 

interest, position, association or relationship that might influence, or reasonably be 

perceived to influence, his or her capacity to bring an independent judgement to bear on 

issues before the board and to act in the best interests of the entity and its security holders 

generally.” 

The CG Rules also contain further guidance (in Box 2.1) on the types of relationships or factors that 

may affect independence. 

Our Concern 

Despite Recommendation 2.22, there is insufficient transparency regarding potential relationships, 

dealings or past patterns of behaviour to enable boards, or members, of listed entities to assess the 

independence of persons who are held out to be (or proposed to be appointed as) independent 

directors of a listed entity. 

We are often asked to provide advice (in our capacity as legal advisers to listed entities and their 

boards), to some members of a board (Concerned Directors) in circumstances where they believe 

that there are undisclosed relationships of other board members (Other Directors) that may impact 

on the independence of the Other Directors.   

Generally these requests for advice arise in circumstances where the Concerned Directors believe 

that these undisclosed matters are affecting the judgement of the Other Directors, and this has led 

to: 

1. a perception amongst the Concerned Directors that certain interests (or shareholders) are 

being favoured above all else; 

2. a suspicion that the market is not fully informed of all relevant matters (including during any 

capital raising or control transactions), and a concern that the Concerned Directors are 

unable to uncover the information necessary to remedy this situation;  

3. the Other Directors voting down (or preventing resolutions from being put to the vote) any 

transaction or matter that might be contrary to particular interests that do not necessarily 

represent the interests of the company as a whole; or 

4. the board becoming dysfunctional and unable to make (or put forward) important 

decisions. 

This is a particularly difficult situation as the lack of proof or information often leads to inaction on 

the part of Concerned Directors. This is a dangerous situation and ultimately detrimental to 

shareholders. 

Due to sensitivity of current matters and client confidentiality we are presently unable to give details 

of our own recent experiences in order to demonstrate our concerns.  However, we attach an article 

                                                           
2
 This statement is made on the basis that Recommendation 2.2 (together with a policy to require disclosure) 

has existed for some time, previously being Recommendation 2.1. 
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from today’s Courier Mail as it is illustrative of the consequences that can flow from inadequate 

disclosure by board candidates in situations where self-regulation by entities has failed.  

Our Suggestion 

Recommendation 2.2 should stand as is. 

However, it would be beneficial to provide a mechanism to ensure that an adequate level of 

disclosure regarding relationships or circumstances that may affect independence is compelled (by 

market operators) at each point in time when either a board or members of a listed entity are 

required to make a decision in relation to the initial or ongoing appointment of a director who is 

intended to be independent. 

As reflected in Recommendation 2.2, the matter is also one of perception.  Our contention is that 

this perception must be informed.   

Currently, the element of compulsion is lacking.  Boards and shareholders are therefore not fully 

informed at the time of decision making. 

We believe that companies, particularly at the smaller end of the market, find it more difficult to 

source and secure appropriate directors and often, this leads to a desire to not ‘upset the applecart’, 

including by asking probing questions of a board nominee.  This situation may be alleviated by 

requiring disclosure to be given in a prescribed form and at the insistence of ASX, rather than the 

company.  

We put forward the following for consideration by ASX as our suggestion for a potential remedy to 

this situation: 

1. Each time a person is put forward for consideration for appointment as a director of a listed 

entity the nominee be required to provide a signed statement in a form prescribed by ASX 

(Independence Statement) to the company, answering the questions set out in Schedule 1 

of this letter and if any matter is disclosed in answer to those questions, including a 

statement as to why the nominee believes that they are nevertheless ‘independent’. 

We believe that this latter statement should be given by the individual proposed for 

appointment, not by the company (as proposed for the latest revision of the CG Rules).  The 

company could of course make additional statements on the company’s belief regarding 

independence (in any notice of meeting materials) if the company considers it appropriate.  

Generally speaking, the nominee will be in the best position to explain, in the first instance, 

why his/her relationships or circumstances will not affect judgement.  

2. We propose that the Independence Statement must be: 

a. received by the full board prior to voting on any resolution to appoint the nominee 

as a director; 

b. incorporated into any notice of meeting materials for any meeting at which 

members are asked to vote on the initial appointment, affirm an appointment 
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(made previously by the board) or re-election (including upon retirement by 

rotation) of any person as director (as applicable); 

c. updated and re-submitted by any director: 

i. prior to any re-election (including upon rotation); and 

ii. if at any time (after the giving of the original Independence Statement), any 

fact, matter or circumstance changes and that change would result in 

different disclosures than those made in the original Independence 

Statement – within 5 Business Days of such change. 

3. We propose consideration be given to inclusion of a new listing rule to require the giving of 

the Independence Statement (in a form prescribed by ASX – perhaps a new Appendix 3W) at 

those times suggested above. 

4. We also propose that if any person is found to have provided materially false information in 

an Independence Statement, that ASX have the discretion to prohibit that person from being 

a director of a listed entity for a prescribed period of time. 

These suggestions are consistent with the policy and underlying objectives of Recommendation 2.2, 

including that disclosures be given by proposed directors and that regular assessments of 

independence be conducted by a company. 

We consider that the current ‘policy’ based approach assists, but alone is not enough to ensure that 

boards and shareholders are acting with sufficient information.  The current approach also does not 

provide sufficient disincentive for dishonest behaviour.   

Why we propose a broader range of questions than those proposed by the Council? 

We have set out in Schedule 1 a suggested form of the Independence Statement for your 

consideration. 

In preparing Schedule 1 (and in particular the questions we have proposed), we have considered 

(and incorporated) the matters listed in the proposed updated form of Box 2.1.  However, we have 

also considered a broader range of indicia which may point to the existence of associations, 

including indicia that have been found by the Takeovers Panel to be persuasive in drawing 

inferences of associations.  These include (among other things) social dealings, common patterns of 

investment behaviour and financing of transactions on non-arm’s length terms.  We have included 

footnotes to our additional suggested questions to draw these to your attention. 

Managing confidentiality? 

We recognise that answering some of the proposed questions may give rise to confidentiality 

concerns.  While the existence of confidential matters concerning the company may be innocent, we 

consider that it many cases there are good reasons to be suspicious of confidential arrangements 

involving the subject matters.  This is of particular concern when a person who is to be held out as 

an ‘independent’ director is privy to or party to ‘secret’ information that may affect the affairs of the 

company. 
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In these circumstances, if any director or nominee has concerns that providing the information 

requested will breach confidentiality; we would propose that there is an obligation for the matter to 

be disclosed to the Chairman.  It will then be incumbent on the Chairman to consider whether he is 

satisfied that confidence prevents disclosure to the market and if so, whether the nature of the 

matters disclosed impacts on independence.    

In those circumstances, the prescribed Independence Statement should indicate where a matter has 

been privately disclosed to the Chairman in lieu of provision of a detailed response, and the 

Chairman should provide an additional statement as to whether he is satisfied that the matters 

disclosed do not impact upon independence. If the Chairman is not so satisfied, he should be obliged 

to recommend that the proposed candidate is not elected to the board, or alternatively, is not put 

forward as an independent candidate or held out to be independent. 

We would welcome the opportunity to discuss this matter further with you. 

Yours sincerely 
GRT Lawyers 
 
 

 
 

 

Glenn Vassallo Olivia Christensen  
Managing Director Senior Associate 
E: gv@grtlawyers.com | D: + 61 7 3309 7001 | M: +61 422 857 760  E: olivia.christensen@grtlawyers.com | D: +61 7 3309 7019 
P: + 61 7 3309 7000 | F: +61 7 3309 7099 | Skype: gv.grtlawyers M: +61 412 077 975 | P: + 61 7 3309 7000 | F: +61 7 3309 7099 
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Schedule 1 – Suggested form of Independence Statement3 

Questions to be answered by proposed director/director 

Provide answers to each of the questions below, giving details where required. 

No. Question Response/Details 

1.  
Are you, or have you been, employed in an 
executive capacity by the entity or any of its 
related entities and there has not been a 
period of at least 3 years between ceasing 
such employment and serving on the board? 

 

2.  Are you, or have you within the last 3 years 
been, a partner, shareholder, director or 
senior employee of a professional adviser or 
consultant to the entity or any of its related 
entities? 

 

3.  
Are you, or have you within the last 3 years 
been, a material supplier or customer of the 
entity or any of its related entities, or an 
officer of, or otherwise associated directly or 
indirectly with, such a supplier or customer? 

 

4.  Are you a substantial shareholder of the 
company or an officer of, or otherwise 
associated directly or indirectly with, a 
substantial shareholder of the company? 

 

5.  Are you associated, directly or indirectly with 
any other top 20 shareholders of the 
company?4 

 

6.  Do you have a material contractual 
relationship with the company, its related 
entities, its other directors or substantial 
shareholders, other than as a director? 

 

                                                           
3
 This could be adopted as a new Appendix 3W to the ASX Listing Rules, to be given by the director or 

candidate for release to the market at the various times indicated in the covering letter. 

4
 Often groups that collude to control a company will spread holdings amongst various entities.  These holdings 

alone may be insignificant, but when aggregated are sufficient to requisition meetings or create a blocking 
stake within the company.   
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7.  Do you have or have you had previously in 
the last 3 years, any associations with any 
directors of the company? 

 

8.  Do you have any close family ties with any 
person who falls within any of the categories 
described above?5 

 

9.  Do you have or have you had previously (in 
the last 3 years) any common directorships 
with any other directors or top 20 
shareholders of the company?6 

 

10.  Do you have or have you had previously (in 
the last 3 years) any common investments 
with any other directors or top 20 
shareholders of the company?7 

 

11.  Have you been a director of the entity for 
more than 9 years? 

 

12.  Are you or any person or entity that you are 
involved with, either now or in the past 3 
years, a party to any arrangement to finance 
the acquisition of shares in the company?8 

If so, provide details of the purpose of and 
the terms of those arrangements? 

 

13.  Do you hold (or have you held in the past 3 
years) any shares in the company as bare 
trustee (including where such holding does 
not give rise to a relevant interest9) for any 
other person? 

 

14.  Provide details of any action that you have 
taken (in the past 3 years) either alone, or 
with any other director or shareholder of the 

 

                                                           
5
 The Takeovers Panel considers that both: (1) familial connections (CMI Limited 01 [2011] ATP 4 (CMI Case)); 

and (2) social dealings (Mesa Minerals Limited [2010] ATP 4) are relevant in determining an association. 

6
 Structural links and common directorships was one factor considered by the Takeovers Panel  as part of the 

factual matrix to infer an association: CMI Case 

7
 The existence of common investments was one factor considered by the Takeovers Panel as part of the 

factual matrix to infer an association: CMI Case. 

8
 The Takeovers Panel considers that: (1) actions or dealings that are uncommercial may indicate an 

association; and (2) provision of funding for share acquisitions, particularly on non-arm’s length terms may 
indicate association: CMI Case. 

9
 Corporations Act 2001 (Cth), s.608 definition to be applied. 
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company, to change the board of the 
company or another entity?10 

15.  Are you aware of any agreement, 
arrangement or understanding to control 
the board or the affairs of the entity?11 

 

16.  
Provide details of any other matter that may 
be perceived by another to impact on your 
independence?   

 

 

Independence Statement 

If any matter is disclosed in answer to any of the questions above, provide a statement as to why 

you believe that you are independent and able to adequately fulfil the role of an independent 

director?  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 

  

Signed (Director/candidate)  Dated 

 
                                                           
10

 Prior collaborative conduct was one factor considered by the Takeovers Panel  as part of the factual matrix 
to infer an association: CMI Case 

11
 Relevant to the various tests for associations set out in the Corporations Act 2001 (Cth). 
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Chairman’s Independence Statement 

If any matter is disclosed to the Chairman in lieu of providing a detailed answer to any of the 

questions above (for reasons of confidentiality), the Chairman: 

☐  

is satisfied that the matter disclosed does not affect the director/candidate’s 
ability to be independent? 

OR 

☐ 
considers that the matter disclosed does affect the director/candidate’s ability 
to be independent, and either: 

☐ 
does not recommend the director/candidate for election to the 
position as director; 

OR 

☐ 
confirms that the director/candidate is suitable for election, but 
may not be considered to be an independent director. 

 

 

 

 

 

Signed (Chairman)  Dated 
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