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Many private companies will consid
der an initial public offering
(IPO) and associated listing on the Australian Securities
Exchange (ASX) as a means of acc
celerating growth, creating
new opportunities for their business
s and providing a liquid
market for their securities. In additio
on, foreign companies may
consider an ASX listing to access th
he Australian capital markets
and private equity investors use IPO
Os to exit their investments.
Regardless of the stage in the company’s development, it is
important for the directors and owne
ers of such businesses to
weigh up the pros and cons of a listting, consider alternative
methods of achieving their goals an
nd understand the IPO
process in advance of taking this significant step.
This guide is not intended to be a blueprint for an IPO. Rather,
it aims to assist companies in makin
ng an informed decision as
to whether to seek a listing and to demystify
d
the IPO process.
The best advice we can give is to seek advice early. Once the
w
team to help
decision to list has been made, a well-equipped
guide the listing process is vital.
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Approve issue
of securities

e to ensure
Ongoing due diligence
prospectus remains com
mpliant with law

Finalise prospectus

Prepare required
waiver applications

Initial ASX engagement
(eg. timetable,
waivers etc)

1.0

Approve
pathfinder

2.0

4.5

5.0

6.0

Lodge
pre-quotation
items with ASX

Final ASX listing
application and
prospectus lodged with
ASX and ASIC

9.5

10.0

11.0

11.5

11.7

12.0

1
The initial ASIC exposure
period is seven days,
however, ASIC can extend
this period by a further
seven days
2
A 12-week timeline
assumes a well prepared
team and a process free
from unusual complexity
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Other workstreams and items

Phase

Scoping, structuring
and planning

Due diiligence and drafting

Execution and lodgemen
nt

• Appoint advisers

ommittee meets as required.
• Due diligence co

• Sign due diligence planning memorandum..

• Consider offer structure
for IPO.

• Negotiate underw
writing / offer management agreement.

• Obtain final due diligence and experts
reports from advisers.

• Consider whether any
changes are required to
be made to the company's
corporate and/or capital
structure.
• Consider whether ASX
listing requirements can
be satisfied.
• Agree basis on which
prospectus to be drafted
(eg. committee approach
vs comments to central
point).

• Draft corporate governance
g
policies and charters and put
in place appropriiate corporate governance structures.
• Discuss voluntarry escrow position with underwriter
/lead manager.
• Finalise executivve employment agreements, director
appointment lette
ers and any long term incentive
arrangements wh
hich are to be put in place.
• Draft and negotia
ate any pre-IPO restructure
documentation.
t
party consents (eg. those required
• Obtain required third
under the compa
any's contracts and those required to
quote third partie
es in the prospectus)

• Obtain sign-offs and opinions from adviserss.
• Due diligence committee e meeting to apprrove
prospectus and its lodgement with ASIC an
nd provide
final report to Board.
he
• Obtain required consents to be named in th
prospectus from the company's advisers an
nd
other third parties quoted in the prospectuss.
• Board meeting to approve prospectus and its
lodgement with ASIC
pectus
• Obtain consents to lodgement of the prosp
from each director of the company.

• Prepare forecastts for inclusion in prospectus (if any).

eement.
• Sign underwriting / offer management agre

• Prepare roadsho
ow marketing materials.

• Execute pre-IPO restructure documentation.

• Make banking arrrangements to receive application
money under the
e IPO.

• Execute escrow agreements.
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Post-lodgement
and completion
• Lodge application money
received under the IPO in a
separate bank account until
issue of securities.
• Monitor need for
supplementary or
replacement prospectus.
• Liaise with share registry to
ensure holding statements
for the IPO are despatched.
• Satisfy ASX spread
requirements and other
pre-quotation conditions
prescribed by ASX.
• Prepare for any potential
post-vet by ASIC
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2

Is an IPO
right for you?

Weigh up the pros and cons that an IPO may provide and
choo
ose a path that best achieves the company’s objectives.

Pros
 It substantially improves the company’s capital raising abilityy (in terms of available
capital and speed of raising) allowing it to fund future growth
h and acquisitions and
to pay down debt.
 It can facilitate an exit for private equity investors or founderrs.
 Equity incentive schemes can be more attractive to attract, rretain and incentivise
management and employees.
 The market will have a greater awareness of the company a
and its business.
 Enables the company’s securities to be used as 'currency' fo
or acquisitions.
 The company’s securities may be more attractive as collateral security.
 The ASX Listing Rules encourage the implementation of good corporate
and help to improve
governance practices, if they are not already in existence, a
existing practices.
 The company and its business and products may enjoy enh
hanced public status.
 There is greater liquidity in the company’s securities and the
ere is no stamp duty
on share transfers.
 A listing may attract domestic and foreign institutional intere
est in the company
as a result of increased liquidity and transparency.
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Cons
e control – the extent depends on the size of
 The previous owners necessarily give up some
the IPO.
 A loss of privacy caused by media interest.
 Restrictions on the freedom of the owners to de
eal with the company and its assets without
shareholder approval.
 Complying with the ASX Listing Rules and corp
porate regulations applicable to public
companies involves additional time and costs in
ncluding initial listing fees, annual listing
fees and the increased costs of convening sharreholder meetings.
 There is greater accountability to shareholders..
 Directors need to fully disclose their interests in
n the company on a continuous basis.
 The price and liquidity of the company’s securitties may be affected by market conditions
as a whole no matter how well the business is run.
r
 The company will be subject to much greater disclosure and reporting requirements both
during the IPO and subsequently as a listed company.
 A large amount of management time may be diverted from running the business during
the lead up to the IPO.
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3

Preliminary
considerations

Prior to undertaking an IPO, the company should consider iss
sues associated
with commercial matters, transaction structuring and company
y specific objectives.

Commercial considerations

Transaction structuring considerations
c

Is the company in the right stage of its development?

Who will be on the IPO team?

The company must be sufficiently developed as a business and at the right stage of
its life cycle prior to undertaking an IPO. In some instances it ccan be better to delay
the IPO if the company is in its infancy or if the industry in whicch it operates or its
business is facing issues which may result in the perception that the company is not
an attractive investment. An IPO should generally only be purssued once the
company has established a suitable track record on which inve
estors may base their
investment decision.

It will be essential for the company to ensure th
hat it engages appropriately qualified
advisers (who are familiar with IPOs and the lis
sting process) to assist with the transaction
prior to commencing the IPO process (see sec
ction 5 for further information).

Do key stakeholders and financial advisers agree on the IPO
O valuation?
The IPO valuation is generally based on the price/earnings mu
ultiples at which
similar businesses to the company's trade on ASX and discoun
nted by a
percentage as an incentive to entice investors and, in some ca
ases, may be
discounted to reflect the company's lack of trading history.

Is it the right time to undertake an IPO?
The IPO should be timed to maximise the level of market intere
est. The industry in
which the company operates should ideally be in favour with th
he market. In addition,
times when there are likely to be similar IPOs in the market or during a holiday
period should also be avoided.

Will the aftermarket be stable
Following completion of the IPO and listing, there needs to be sufficient market
interest, especially by institutions, to ensure ongoing trade in th
he company's
securities. Generally, we would suggest that there be at least o
one broker who will
provide ongoing research coverage on the company and promote the company to
the market.
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Is the company's corporate structure approprriate?
The company will need to review the structure of its existing corporate group to
ed environment. Tax, stamp duty and other
determine whether it is appropriate for the liste
issues will be relevant when reviewing these matters.
m
We recommend that the company
obtain legal, accounting and tax advice as earlly as possible in the IPO process, to
determine whether its existing structure is appropriate or whether some form of (major or
sibly) for legal liability management
minor) restructuring is required, including (poss
reasons (see section 5 for further information)..

Is the company eligible to list on ASX?
The company must be able to satisfy the ASX 'profit' test or 'asset' test as well as meet
b ASX (see section 4 for further
the 'spread' and other requirements imposed by
information). If the company is not able to satis
sfy the profit test, ASX will impose a
mandatory escrow on all or some of the existin
ng security holders (unless the company
can demonstrate a track record of revenues orr profitability which is acceptable to ASX)
(see section 13 below for further information).

What offer structure should be adopted for th
he IPO?
The company will need to consider, among oth
her things, whether the IPO will be
underwritten, what jurisdictions the IPO will be extended into, how the IPO will be priced
nd whether post-IPO stabilisation
(eg. fixed price or determined by bookbuild) an
techniques will be used (see section 12 for furtther information).
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Company-specific considerations

Are changes required to be made to the Board or corporate governance
arrangements?
The typical makeup of a successful Board includes a reputable
e industry leader as
independent chairman, a managing director and other executivve and non executive
directors with appropriate skill sets. In addition the ASX Corporrate Governance
Council's 'Principles of Good Corporate Governance and Best Practice
majority of the directors
Recommendations' (Recommendations) recommend that a m
of the company be independent (see section 5 for further inform
mation).

Is your current management team appropriate, equipped and
d incentivised?
The management team is critical to an IPO's success. The CEO
O and CFO are heavily
involved in the IPO marketing via roadshow presentations, so tthey must have a
thorough knowledge of the company and industry and be convvincing presenters. IPOs
are time consuming, so the company should ensure that mana
agement has the
resources to both run the business and prepare for the IPO. Finally, investors will take a
keen interest in senior managements' remuneration, so it is important to ensure
adequate (but not excessive) incentives (see section 5 for furth
her information).

Are major stakeholders ready?
Listing will make the company more accountable to its shareho
olders, will require the
company to make increased disclosure relating to its business and corporate
governance practices and will result in increased scrutiny of the
e company by the
market. Major stakeholders must be prepared to accommodate
e these new influences. In
addition, the company's major stakeholders will generally also need to agree on the
structure of the IPO to ensure that the IPO is not impeded.
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Are the company's capital structure and fin
nancing arrangements appropriate?
Capital structure
ay of a new issue of securities or a sell
It is often the case, whether the IPO is by wa
down of existing securities, that the compan
ny's capital structure and dividend policy
needs to be reviewed and, if necessary to ensure the marketability of the IPO, modified.
Financing
If the company has existing finance facilities
s which will be retained post-IPO, their terms
will need to be reviewed to ensure that the IPO does not breach any prescribed change
of control or similar banking covenants and that the facilities provide sufficient flexibility
post-IPO. Alternatively, new or replacement finance facilities can be put in place, with
eeds of the IPO (see section 5 for further
existing facilities being repaid from the proce
information).

Are all of the company's material contracts
s in place and are there issues under
existing ones?
Material contracts which need to be in place
e prior to lodgement of the prospectus
should be prepared, negotiated and finalised
d early in the IPO process as failure to
finalise the terms of such contracts may dela
ay the IPO. In addition, the company's
existing material contracts will need to be re
eviewed to determine whether there are any
termination or other consequences that arise
e by virtue of the IPO (eg. change in control
provisions).
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4

Key ASX
admission criteria

KEY PRINCIPLE

Th
he ASX Listing Rules set the minimum admission criteria which
w
a company
must meet to obtain a listing on ASX. Key criteria are summ
marised below.

REQUIREMENT
T

Number of shareholders

nvestors @ A$2,000;
Minimum 400 in
Minimum 350 in
nvestors @ A$2,000 and 25% held by unrelated parties; or
Minimum 300 in
nvestors @ A$2,000 and 50% held by unrelated parties

Company size

Profit test

• Same business activity for the last 3 full financial years; and
• A$1 million aggregated profit over past 3 years; and
• A$400,000 consolidated profit over last 12 months.

Assets test

•
•
•
•

Profit test

• Audited accounts for the last 3 full financial years;
• Audited or reviewed accounts for the last half year if the last full financial ye
ear ended more than eight months before
making the application for admission to ASX; and
• Pro forma balance sheet reviewed by auditor (unless ASX agrees otherwise).

Assets test

• As for profit test, provided that ASX has a discretion to accept less.

Financial reporting

A$3 million net tangible assets after deducting costs of fundraising; or
A$10 million market capitalisation; and
Working capital of at least A$1.5 million; and
A statement must also be included in the prospectus that the company has enough working capital to carry out its
stated objectives

Satisfaction of ASX's good
fame and character
requirements

Directors must o
obtain a national criminal history check and bankruptcy check for each countrry in which they have resided for the last ten
years as well ass provide a statutory declaration affirming that they have not been the subject of disciplinary or enforcement actions by
an exchange orr regulator.

Registration as a foreign
company

A foreign entity seeking admission to the official list of ASX must be registered as a foreign company
c
under the Corporations Act 2001
(Cth) (Corporattions Act).

Disclosure document

will be required to either:
The company w
• prepare a prosspectus which complies with the requirements of the Corporations Act (see se
ection 7 for further information); or
• with ASX's con
nsent and provided that no capital is being raised in connection with the listing
g, prepare an information memorandum
which has prosspectus type disclosure
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Under the assets test, less than half of your total tangible assets (including any IPO
proceeds) must be cash or readily convertible to cash. If the co
ompany is not able to
meet this test, it will be treated as a 'cash box' and must have ccommitments consistent
with its stated business objectives to spend at least half of such
h assets. These
objectives, together with an expenditure program, must be set out in the prospectus.
A cash box will be subject to ASX quarterly reporting for the firsst eight quarters
following listing.

A
Listing Rule in certain circumstances
the requirement to comply with a particular ASX
where it is confident that the rules of anotherr stock exchange which apply to the
company are at least as stringent as ASX re
equirements or where a waiver is required
to avoid conflict with the laws of the home jurisdiction.

What are the requirements for the admission
of foreign companies?

Compliance listing

ASX is a globally renowned equity market and has an international reputation for
conducting markets of integrity. This provides investors with the confidence which is
required for active securities trading. Foreign companies can sseek either a primary or
arket and create a new
dual listing on ASX in order to access the Australian capital ma
market for the company’s securities.
There are two forms of listing available to foreign companies:
sted on the New Zealand
1. A foreign exempt listing (for entities other than those lis
securities exchange) – only available for large companies with a primary listing on
another stock exchange and which meet one of the following
g criteria:
- Operating profit before tax for each of the last three finan
ncial years of at least
A$200 million; or
- Net tangible assets of at least A$2 billion.
Entities that are, or will be at the time of admission to the offficial list of ASX, listed on
the Main Board of the New Zealand securities exchange can
n list in the foreign
exempt category, but will only have to satisfy the substantially lower profit or assets
nd will not be required to
test of the standard admission conditions (set out above) an
meet the shareholder spread requirements. However, they w
will be required to comply
with the requirement for directors to be of good fame and ch
haracter (see section 5 for
further information), a condition which is not applicable to otther foreign entities
seeking a foreign exempt listing.
2. Full ASX listing – any foreign company can seek a full ASX
X listing provided that it
meets ASX’s admission criteria including the financial thresh
holds and shareholder
spread requirements set out on page 8.
While companies with a foreign exempt listing are only subject to minimal requirements
ASX listing will be subject
under the ASX Listing Rules, any foreign company with a full A
to all of the ASX Listing Rules and related disclosure obligation
ns except to the extent
that ASX has waived the application of a particular ASX Listing
g Rule. ASX may waive
MinterEllison | Guide to listing on the Australian Securities Exchange

As the trading of shares of foreign companie
es can generally not be settled through
ASX’s electronic trading system, CHESS, the shares are instead traded in the form
positary Interests or CDIs.
of depositary receipts known as CHESS Dep

This type of listing is generally used where th
he company wishes to create a trading
facility for its securities (ie. it does not wish to
o raise any capital in connection with its
application for admission to the official list off ASX). In such cases, the company may,
with the consent of ASX, prepare an informa
ation memorandum (which is not required to
be lodged with the Australian Securities and Investments Commission (ASIC)) which
has prospectus type disclosure and provide it to ASX.

Backdoor listing
This type of listing is achieved when a comp
pany is able to become listed by
'backdooring' its business into an already listted but inactive company. One of the
advantages of a backdoor listing is that it giv
ves the company an immediate spread of
security holders (assuming that, being listed, the listed company has the required
spread). In return for transferring the company's business into the already listed
company, the company's major stakeholders
s usually get a controlling security in the
listed company.
m
be given to ASX who will decide the
Prior notice of a proposed backdoor listing must
terms on which it may proceed. Shareholderr approval is usually required for the process
and the company will need to comply with AS
SX listing requirements as if it were applying
for a new listing.

Corporate governance
The company will be required to disclose in connection
c
with its admission to the official
list of ASX and, following listing, in each of itts annual reports, the extent to which it
complies with the ASX Corporate Governanc
ce Council's 'Principles of Good Corporate
Governance and Recommendations'. If the company
c
is not able to comply with the
recommendations it must disclose the reaso
ons why.
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Timing and key documents

What key documents are require
ed to be submitted to ASX?

Timing for submission of application for admission to the officcial list of ASX

The table below sets out the key documents
s which will need to be submitted by the
company to ASX as part of its application forr admission to the official list of ASX:

While ASX aims to process applications for admission to the offficial list of ASX as
quickly as possible, an application for listing will generally take ASX between four to six
weeks to process from the time the application for listing and a
all other required
documents (see below) are lodged with ASX.
In most cases, ASX will not commence its review of the compa
any's listing application
until the company has lodged its prospectus with ASIC. Howevver, in circumstances
where the company proposes to use a 'pathfinder' prospectus (see section 7 for further
mpany's listing application
information), ASX may agree to 'front end' its review of the com
based on the pathfinder prospectus and complete most of its w
work in assessing the
company's listing application before the company formally lodg
ges its final prospectus
with ASIC. By doing this, ASX will generally be able to commen
nce official quotation of
the company's securities approximately two weeks after the da
ate the company formally
lodges its prospectus with ASIC.
If ASX agrees to fast track the company's listing application, the company must lodge its
pathfinder prospectus, together with a draft of its listing applica
ation and drafts or final
versions of all supporting documentation that would ordinarily a
accompany the listing
application, no less than 4 weeks prior to the date on which the
e final prospectus is
lodged with ASIC. A final version of the application, prospectuss and supporting
documents must be lodged with ASX following lodgement of th
he prospectus with ASIC.
If the company intends to seek waivers from the ASX Listing R
Rules in connection with
its application for admission to the official list of ASX, an appliccation seeking such
waivers will need to be lodged with ASX 4 weeks prior to the date on which the
pathfinder prospectus is lodged with ASX.

KEY ASX DOCUMENTATION
1.

Appendix 1A – 'ASX Listing Application and
a Agreement'

2.

Information Form and Checklist (ASX Listing)

3.

ASX application and agreement for use of
o electronic lodgement facility and entity
details facility

4.

Deed of Indemnity for deferred or conditio
onal trading (if applicable)

5.

Prospectus or Information Memorandum (as applicable)

6.

Audited financial statements for the last three financial years, audited half-yearly
financial statement (in certain circumstances) and audited pro-forma statement of
financial position

7.

A copy of the company’s certificate of inc
corporation, certificate of registration or
other evidence of status

8.

A copy of the company's constitution

9.

A corporate governance statement which
h sets out the extent to which the company
has complied with the Recommendations
s

10.

Criminal history checks for each director of the company in respect of each
e last 10 years
country in which they have resided for the

11.

Bankruptcy checks for each director of the company in respect of each country in
which they have resided for the last 10 ye
ears

12.

Statutory declarations for each director off the company.

13.

A copy of any dividend or distribution rein
nvestment plan

14.

A copy of any employee incentive plans

15.

Copies of all material contracts (which are
e provided to ASX on a confidential basis)

16.

Copies of all voluntary and mandatory escrow agreements with security holders

17.

Certain pre-quotation disclosure items wh
hich customarily include:
 a statement setting out the names of th
he 20 largest shareholders, and the
number and percentage of securities held by them;
 a distribution schedule of each class off equity securities to be quoted;
 a copy of the company's share registerr; and
 bank statements confirming receipt of IPO proceeds.

MinterEllison | Guide to listing on the Australian Securities Exchange
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Getting ready
for your IPO

W
What are the preliminary steps the company should consider when
w
preparing for an IPO?

mstances, the underwriter will be appointed
In most circum
at the commencement of the IPO process by a mandate
letter which co
ontains the material terms of appointment.
The underwritting agreement will then be negotiated in the
period prior to
o lodgement of the prospectus and is
typically signe
ed immediately prior to lodgement of the
prospectus wiith ASIC.

The Advisers
As noted earlier, it is essential that the company engage
advisers who are familiar with IPOs and the listing
process. Appropriately qualified advisers will help the
company assess whether or not a listing is suitable as
well as ensure a smooth transition to the listed
environment. Meeting with professional advisers at an
early stage is the most effective way to identify the issues
and minimise costs.

COMPANY
ADVISERS

The following advisers will usually make up the IPO team:

Investment bank / lead manager
The investment bank or lead manager will be the adviser
who has primarily responsible for coordinating the IPO
process and the company’s other advisers. Its role may
include advising on the structuring of the IPO including
the size of the issue, timing and pricing of the IPO, and
advising on and conducting marketing of the IPO
including coordinating and running roadshows with the
company.
The investment bank will also be responsible for
managing the offer so as to ensure that the IPO will be
successful (including achieving the required shareholder
spread) and, if underwritten, to guarantee that the
underwriter will acquire, or place, any shares not taken up
by the public.
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If the IPO is underwritten, the underwriter is contractually
obliged under the underwriting agreement to apply for
any securities which are not subscribed for in the IPO,
subject to certain termination events. The fee paid to an
underwriter is typically between 2.5–5% of the amount
raised under the IPO. Generally, the higher the amount
raised, the lower the percentage fee which is payable to
the underwriter. In some circumstances, the underwriter
will appoint a sub underwriter to spread its risk, or co-lead
managers and co-managers to share responsibility for
the marketing of the IPO, and will pay them out of their
underwriting fee.

Lawyers
MinterEllison advises companies on all legal aspects of
l
including matters such as converting
preparing for listing
to a public com
mpany, implementing any required pre-IPO
reorganisation
n, appointing and removing directors,
changing the company’s constitution and directors’ and
managements
s' service contracts, tax related issues and
preparing corp
porate governance policies. MinterEllison
also coordinattes the due diligence process and conducts
the legal aspe
ects of due diligence, assists with the
preparation an
nd verification of the prospectus and
advises on un
nderwriting or offer management
arrangements
s.

Investigating accountant
The role of the
e investigating accountant is to prepare the
materiality guiidelines used to decide whether due
diligence findings are material, to conduct financial and
ue diligence, to assist with the preparation of
accounting du
the financial in
nformation disclosure in the prospectus and
to provide a 'rreview' level assurance report (for inclusion
in the prospec
ctus) on the company's historical and
forecast financial information for inclusion in the
prospectus.
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Public relations consultant

son, the SaleCo structure interposes a
By comparis
special purpo
ose company as the seller of existing
shares. A ne
ew public company (ie. 'SaleCo') is
incorporated
d and it makes arrangements with the
existing sharreholders to acquire from them, using IPO
proceeds, the number of shares offered by SaleCo in
the IPO. Sale
eCo then acquires the existing shares from
existing sharreholders immediately prior to completion of
the IPO and transfers them on to successful applicants
in the IPO.

The role of the public relations consultant will be to liaise
with media to ensure that media coverage relating to the
company and the IPO is appropriately managed, subject
to the strict Corporations Act requirements relating to preprospectus publicity (see section 12 for further
information). A public relations consultant may also assist
in managing shareholder communications in connection
with the IPO.

Other advisers
The company will also need to appoint tax advisers (note,
this role can often be fulfilled by the company's lawyers or
an investigating accountant) and may require experts to
report on specific matters (eg. Independent Geologist for
resources companies, Patent-Attorney for biotech
companies etc).

The FloatCo
o and SaleCo structures often bring with
them signific
cant accounting, tax and stamp duty
considerations – some negative and some positive. It is
o obtain detailed advice on these areas so
imperative to
that any pros
s and cons from these perspectives can be
weighed aga
ainst the liability shielding benefits of these
structures.

Corporate structure

Business
s plan and model

Corporate structuring considerations vary depending on
the circumstances of each case. For example, depending
on the facts and, for some matters, the accounting, tax
and stamp duty implications, it may be necessary to:

It is importan
nt that the company has a clear idea of
where it is he
eading. It should have a business plan
setting out its
s strategic objectives and course of action
over the nex
xt three to five years. The listing should fit
within a broa
ader direction and growth strategy for the
company tha
at is reflected in its business plan. Having a
sound busine
ess plan documented and in place will also
assist in prep
paring the prospectus and, ultimately, in
securing inve
estor confidence.

 convert the company from a proprietary company to
a public company (as proprietary companies are not
permitted under the Corporations Act to raise monies
under a prospectus) and adopt an ASX compliant
constitution. The process of converting the company
to a public company usually takes approximately
2 months;
 put in place a share split mechanism so that the
capitalisation of the company to be listed is appropriate
for an ASX-listed company;
 transfers of assets into or out of the group
(if applicable);
 obtain member approval for particular matters; or
 particularly in the case of companies held by private
equity investors, work through exit arrangements or
unwind private company-appropriate capital structures
(eg. preference shares, management interests etc).
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Where the IPO involves a sell down by existing
shareholders, consideration should also be given to
whether a corporate structure which offers the sellers
a measure of protection from the prospectus liability
provisions (which are described in section 10).
The most common structures used for this purpose
are the 'FloatCo' (or 'top-hat') and 'SaleCo' (or 'sidecar')
structures.
Broadly, the FloatCo structure involves, the
incorporation of a new public company as the listing
vehicle (ie. 'FloatCo'). FloatCo then offers its own shares
to the public in the IPO and buys (using as consideration
the IPO proceeds and, to the extent that existing
shareholders are not selling down, Floatco shares)
either the securities in, or business of, the company.

In addition, the
t company should also ensure that it has
collated suffiicient data (eg. historical and projected
financial stattements (and the notes and assumptions
relating to the same), planned sources of expenditure
and revenue
e, a summary of projected costs associated
with future business activities and a financial plan
urces and uses of funds to achieve business
including sou
objectives ettc) to ensure that the lead manager /
underwriter or
o investigating accountant appointed to
assist with th
he IPO is able to assist with generating a
financial projjections model for the company which will
be used to determine a valuation for the company and
market the IP
PO.
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Collation of due diligence materials

Forr ongoing facilities, two key areas of focus in terms of
covvenants will need to be whether there are restrictions on:

To ensure that the IPO process progresses smoothly,
we would recommend that the company establish an
online data room which contains, for example, copies
of all of the group's contractual arrangements with
suppliers, customers, distributers etc, corporate
governance materials (eg. board minutes, business
plans, share registers, constitutions etc), leases,
financing arrangements, employment agreements
with key management personnel and historical
financial information of the group, prior to
commencing the IPO process.

 p
payment of dividends;

While the data room may need to be supplemented
with additional documentation throughout the due
diligence process undertaken for the IPO (see section
6 for further information), establishing a data room
early in the IPO process will ensure that advisers
have access to the requisite information concerning
the company and are able to commence their due
diligence enquiries immediately upon being engaged
by the company.

Financing
As mentioned above, if all or some part of company's
existing finance facilities are to be retained post-IPO,
their terms will need to be reviewed to ensure that the
capital raising does not breach any prescribed
change of control or similar banking covenants and
that the facilities provide sufficient flexibility for the
company following its listing on ASX. Alternatively,
new or replacement finance facilities can be put in
place with effect from listing, with existing facilities to
be wholly or partially repaid from the IPO proceeds.
If existing finance facilities include the provision of
bank guarantees that need to be retained post-IPO,
then it would be preferable that any new or amended
facilities incorporate these existing bank guarantee
arrangements to avoid the need to have existing bank
guarantees returned and/or replaced.
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 ffurther share issues or changes in control.
Alth
hough it is not unusual for a listed company to resist the
imp
position of these types of covenants, it is common for
fina
anciers to impose some form of control or restriction on
thesse events even for listed entities. Accordingly, care
sho
ould be taken to craft these types of provisions
app
propriately to suit the company's requirements.
Ultimately, it should be ensured that any ongoing finance
faciilities are of a type, amount and term which provide
ade
equate flexibility and diversity of funding for the
com
mpany's operations.

Th
he Board and corporate governance
The
e company will need to assess whether its Board is
com
mprised of sufficiently experienced directors. Following
thiss assessment, it may be appropriate to appoint additional
dire
ectors to add independent oversight, further financial,
ope
erational and general business experience, and to make
the company more attractive to potential investors.

later in the IPO
O process that new directors join the Board,
the greater the
e potential for the IPO to be delayed, as the
new directors take
t
time to inform themselves and receive
advice regarding the company and the IPO process.
As noted previiously, the ASX Corporate Governance
Recommendattions recommend that a majority of the
directors of the
e company be independent. While the
Recommendattions are generally not mandatory, the ASX
Listing Rules require
r
that the company disclose the extent
to which it has
s complied with the Recommendations at the
time of admiss
sion to the official list of ASX and in each
annual report. If the company has not complied with a
Recommendattion, it will be required to disclose the
reasons why itt has not complied with the particular
Recommendattion.
The Recomme
endations also cover other aspects of
corporate gove
ernance such as risk, financial reporting,
shareholder co
ommunications and remuneration. The
company will also
a
need to review its existing corporate
governance arrrangements for compliance with the
Recommendattions and it may be necessary to implement,
new policies, procedures,
p
charters and Board committees.

Typ
pically, the lead managers/underwriter appointed by the
com
mpany to assist with the IPO will be able to provide
sug
ggestions as to an appropriate Board composition for the
com
mpany. Board members are each usually paid annual
feess of $40,000 – $50,000 (small/medium companies) or
$13
30,000 – $200,000 (large companies). Additional fees
mayy be paid for participating in the IPO process and for
atte
ending Board committee meetings (eg. audit and
rem
muneration committee meetings etc).
Givven that any director who joins the Board before
lodg
gement of the prospectus with ASIC will be liable for the
prospectus (see section 10 for further information), we
wou
uld recommend that any directors which are to appointed
to the Board are appointed early in the IPO process so that
theyy can be taken through, and satisfied with, the due
dilig
gence process (see section 6 for further information). The
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To ensure compliance with the Recommendations,
the company will need to prepare and implement
formal corporate governance policies and procedures
as well as establish the following committees (an
illustration of which is set out on the following page):

BOARD
CHARTER

Ma
anagement
As noted in section 3, undertaking an IPO is a labour
ensive and time consuming process. Accordingly, it will be
inte
imp
portant to ensure that the company's management team
are appropriately equipped to assist with the IPO and that
suffficient resources are on hand to ensure that the running
of the company's business is not impeded as a result of the
O process.
IPO
Wh
hile companies often hire specialist project management,
inte
ernal financial or internal legal resources during the IPO
preparation phase (to alleviate pressure on the management
team) key management members (including the CEO and
CFO
O) will still need to dedicate a significant amount of time
to the due diligence process and enquiries, prospectus
drafting and IPO marketing efforts (eg. the management
roadshow).
Tho
ought should be given to the individuals that will fulfil
the role of CEO and CFO of the company, given that these
indiividuals will be critical to the success of the IPO. The
CEO
O and CFO should be intimately familiar with the
com
mpany's business and financial model and will be
required to 'market' the company at management
roadshows to ensure sufficient investor interest is
garrnered for the IPO.

Remuneration Committee Charter
Audit & Risk Management Committee Charter
Nomination Committee Charter
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Fina
ally, the management structure of the company should
also
o be reviewed together with the company's incentive
programs to ensure that they are appropriate for a listed
com
mpany. In this respect, the company will need to
con
nsider (with the assistance of its lawyers):

 whether exe
ecutive employment agreements for
management and executive directors need to be
o reflect that the company will be a publicly
amended to
listed comp
pany (eg. restrictions are imposed on the
ability of a public
p
company to pay certain
retirement/ttermination benefits in the absence of
shareholder approval as well as a prohibition on the
payment of a termination benefit to an officer of the
n the event of a change in control of the
company in
company);
 whether exiisting equity incentive plans need to be
amended to
o ensure that they sufficiently incentivise
management to deliver value for shareholders; and
 the structurre of remuneration and equity incentives
which are proposed
p
to be provided to management
given that th
he Corporations Act provides shareholders
with the ability (after following the procedure set out in
the Corpora
ations Act known as the 'two strikes rule') to
require the entire board of the company to stand for reelection if shareholders disagree with how much
executives are being paid.

IPO insura
ance
The company should also consider taking out IPO
D
insurance policies do not usually cover
insurance as D&O
IPO liability. Obtaining
O
targeted IPO insurance will provide
directors prote
ection from potential IPO liability.

Page 14

6

Due diligence
enquiries

The Corporations Act requires that offers of securities in
IPOs be made in a prospectus lodged with ASIC. The
Corporations Act prospectus provisions set out content
requirements for the prospectus (see sections 7 to 9 for
further information) and contain the liability regime that
applies where a prospectus is defective (see section 10
for further information).
In order to ensure that the IPO prospectus complies
with the content requirements or, if the prospectus is
defective, those with potential liability have legal
defences, it is usual for companies to undertake a
formal due diligence process. The process also helps
to:
 ensure that the prospectus is not misleading or
deceptive;
 identify legal impediments to the IPO (eg. the need
for consent under a material contract) which can be
dealt with prior to completion of the IPO; and
 enhance market comfort by establishing the
reputation of the company and showing quality
corporate governance.
Ultimately, the main purpose of the process is to
minimise, and provide a defence against, the potential
liability which may arise under Australian law for all
those involved in the preparation of the prospectus.
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U
Understanding the phases of the due diligence
program is key to a well organised IPO.
Establishing a due diligence committee
A due diligence committee (Committee) will need to be
established to manage and coordinate the due diligence
process with a view to ensuring that the above
objectives are met. The Committee will usually
comprise representatives from the board and
management of the company, any major selling security
holder, the company's lawyers and tax advisers, the
investment bank/stockbroker or underwriter of the IPO
and the independent accountant. In some cases, other
experts may also be members of the Committee.
Where a FloatCo or SaleCo structure is used, the
existing shareholders (who are, in effect, selling down)
would not usually be members of the Committee.
Rather, their representatives may merely observe at
Committee meetings.
The chairman of the Committee is usually a
representative from the company's lawyers, and the
secretary of the Committee is usually a representative
from the company's lawyers. Other Board members,
management and experts are entitled to attend
Committee meetings as observers.

The Committtee will hold regular formal meetings
throughout the
t IPO process to ensure that the due
diligence pro
ogram is properly implemented and each
member of the
t Committee will be required to contribute
to the due diligence process in relation to their area of
expertise.

Due diligence planning memorandum
A due diligence planning memorandum (DDPM) is
usually prep
pared by the company's lawyers and governs
the operation of the Committee. It describes the
prospectus content
c
and liability regime and sets out a
process for the
t Committee to develop a due diligence
program. Th
he DDPM is usually drafted at the beginning
of the IPO process
p
but is not signed until just before the
prospectus is
i lodged with ASIC. This reflects the fact
that the DDP
PM is a 'living document' which guides the
process but can change as circumstances change. The
final DDPM will reflect the due diligence process that
aken.
was underta
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The phases of the due diligence program

Phase 1
Scoping

Phase 2
Enquiry and
prospectus drafting

Phase 3
Verification
and sign-offs

Phase 4
Continuing due
diligence






Managing presentation
Set materiality guidelines
Approve areas and scopes of due diligence enquiries
Approve form of reports, sign-offs and certif icates






Due diligence enquiries undertaken
Due diligence updates given and reports prepared
DDC considers issues
Prospectus draf ted in conjunction

 Verif ication of prospectus
 Expert and management sign-off s and reports
 DDC final report to the board(s)

 Continuing due diligence af ter prospectus release up
until securities are issued
 Final DDC meeting – held after close of of fer and
before issue of securities

Phase 1 – scoping
Part of the Committee's role is to decide, having regard
to the circumstances, upon the nature and scope of the
due diligence enquiries to be undertaken for the IPO.
The enquiries must be sufficient to ensure that the
prospectus content requirements are met and to attract
the defences to prospectus liability (such as the due
diligence defence).
The scoping involves:
 identifying the areas in which due diligence will be
undertaken (eg commercial, financial, legal and tax
due diligence);
 identifying the persons who will undertake them
(eg senior management, the investigating account,
the lawyers and tax advisers) (Reporting Persons);

Senior management of the company will usually provide
a presentation to the Committee at the start of the IPO
process to bring the Committee up to speed on its
business, competitive strengths and risks. This assists
the Committee with its scoping tasks.

Phase 3 – verification and sign off

The Committee also decides, in the scoping phase,
the materiality thresholds which are applied during the
due diligence enquiries. The quantitative guidelines are
usually 5–10% of a representative profit measure and
5–10% of a representative balance sheet measure.
If a due diligence finding is below the quantitative
guideline, it is usually disregarded unless it is material
from a qualitative perspective. Qualitative guidelines
deal with matters such as loss of reputation.

Following ve
erification and immediately before the
prospectus is
i lodged with ASIC, the Reporting Persons
will be required to provide their final report, sign-offs and
t Committee confirming the accuracy of
opinions to the
the prospecttus and that they are satisfied with the
adequacy off the due diligence process undertaken for
the IPO. The
ese sign-offs are provided by advisers and
managemen
nt in relation to their respective areas of
expertise. Fo
ollowing receipt of these sign-offs, the
Committee will,
w in turn and in reliance on the adviser
sign-offs, pro
ovide a sign-off to the Board confirming the
accuracy of the prospectus and the adequacy of the due
ocess. The prospectus will then be signed by
diligence pro
a director off the company and lodged with ASIC.

Phase 2 – enquiry and prospectus
drafting
In this phase, the Reporting Persons undertake the due
diligence enquiries in accordance with the scopes / work
programs approved by the Committee. The Reporting
Persons provide periodic updates to the Committee, as well
as drafts of, and presentations summarising, their reports.
In particular, the Reporting Persons must draw to the
attention of the Committee any matter identified in their due
diligence enquiries which may potentially be material. The
Committee then needs to make that call on whether the
matter is sufficiently material to require disclosure in the
prospectus, or whether some other action may be taken that
renders the matter immaterial.
The due diligence enquiries are undertaken in parallel with
the drafting of the prospectus. The decisions of the
Committee in relation to disclosures of material matters are
then fed into the prospectus.

Shortly befo
ore prospectus lodgement, a thorough and
laborious line-by-verification process on the prospectus
is undertake
en (see section 7 for further information).

Phase 4 – continuing due diligence
Following lodgement of the prospectus with ASIC, the
ce process should continue until the issue of
due diligenc
securities to
o ensure that the Committee is made aware
of any material new circumstances which may impact
on the accurracy of the information in the prospectus.
Before the securities
s
are issued, management and
advisers willl be required to provide updated sign offs to
the Committtee confirming the continuing accuracy of
the information in the prospectus. The Committee will
then provide
e an updated sign off to the Board following
which the se
ecurities are issued.

 settling the scopes of the enquiries to be undertaken
by the Reporting Persons; and
 settling the forms or reports, sign-off and opinions to
be delivered by the Reporting Persons (and by the
Committee to the Board).
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7

Preparation
of the prospectus

Key requirements associated with prospectus preparation and
d the circumstances
in w
which a replacement /supplementary prospectus may be re
equired.

If the company intends to offer securities to the public in conne
ection with its IPO,
it will ordinarily be required to prepare a prospectus. However, in certain
al at the time of
circumstances where the company is not looking to raise capita
seeking admission to the official list of ASX, ASX will instead p
permit the company
ginally lower disclosure
to prepare an information memorandum, which can have marg
requirements and does not attract the statutory prospectus liab
bility regime.

Content of the prospectus

CONTENTS

Approx #
of pages

Important information and Chairman's letter
Provision of statutory information, disclaimers, key dattes for the IPO,
IPO statistics and Chairman's letter
1.

Investment overview – Overview of the company, its business, financial information,
end policy, risks associated with an
purpose and use of funds, capital structure, divide
investment in the company and the IPO

12

The Corporations Act does not prescribe all matters that should
d be included in a
prospectus. However, section 710 of the Corporations Act provvides that a prospectus
must contain:

2.

w
the company operates
Industry overview – Overview of the industry in which

9

3.

ompany's business and business
The company's business – Description of the co
model

20

'all information that investors and their professional advisers wo
would reasonably
require to make an informed assessment of the rights and liabiilities attaching to the
securities offered and the assets and liabilities, financial positio
on and performance,
profit and losses and prospects of the issuer'.

4.

Financial information – The past financial perforrmance, forecast and pro-forma
financial information of the company as prepared by the directors

20

5.

Risk factors – The main risk factors which apply to the company's business and an
investment in the company's securities

10

The prospectus must include this information if it is known to the o
offeror, its directors and
proposed directors, the underwriter and advisers or if it could be re
easonably found out by
those people. This is why due diligence is conducted in relation to the prospectus.

6.

ce – Overview of the directors and
Board, management and corporate governanc
senior management of the company, directors and managements interests and
benefits and the company's approach to corporate
e governance

11

The fact that certain information is confidential is a relevant con
nsideration in what
is reasonable for investors and their advisers to expect to see iin the prospectus.
However, the overriding rule is that if information is material to investors it cannot
be omitted from the prospectus on the basis that it is confidential.

7.

ow to apply for securities under
Details of the offer – Structure of the IPO and ho
the IPO

9

8.

Investigating Accountant's Report – Investigatiing Accountant's Report on the
historical and forecast financial information of the company

9

There is also certain prescribed information which must be inclluded in a prospectus
such as the terms and conditions of the offer, disclosure of certtain payments made
to directors and advisers in connection with the IPO, informatio
on about the ASX
listing, lodgement of the prospectus with ASX and the expiry da
ate for the prospectus.

c
and additional information
10. Additional information – Summary of material contracts
about the company, its securities and the interests of various parties such as directors
and professional advisers

10

1

A sample contents page for a prospectus is set out on the nextt column.

11. Glossary
ed in the prospectus
Definitions of words, terms and abbreviations use
Corporate directory

3
1

1

Depending on the nature of the business there may be a requirement for additio
onal expert reports (eg. a
mining entity would need a JORC Report, a biotech company may need an Intelllectual Property Report etc)
MinterEllison | Guide to listing on the Australian Securities Exchange
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In addition to containing the prescribed content, the
Corporations Act also requires that the prospectus be
worded and presented in a ‘clear, concise and effective’
manner so that investors (in particular, retail investors)
can understand the potential opportunities and risks
associated with an investment in the company’s
securities.
ASIC has released a regulatory guide (ASIC Regulatory
Guide 228) regarding its expectations for the content of
prospectuses and compliance with the requirements of
the Corporations Act including the ‘clear, concise and
effective’ requirement. The guide also sets out ASIC’s
view of what information investors expect to see in a
prospectus and requires that prospectuses include an
effective investment overview section which highlights
key information at the beginning of the prospectus.
ASIC Regulatory Guide 228 also requires, among other
things, that the prospectus clearly explain:
 the company's business model (ie, how the company
proposes to make money and generate income or
capital growth for investors (or otherwise achieve the
company's objectives)). Key dependencies will also
need to be explained (eg. factors that the company
will rely on in order to make money or achieve its
objectives); and
 the key risks to the company's ability to make money
or generate income or otherwise meet its objectives
(eg. the risks inherent to the company's business
model) as well as the key risks associated with the
IPO and the company's securities.

Other marketing materials, such as roadshow
presentations, are typically drafted at the same time as
the prospectus. These materials fall outside of the
prospectus content and liability regime. So, while they
are not subject to the stringent content requirements, the
offeror and its directors are subject to (other types) of
liability but do not benefit from the prospectus defences.
We typically advise companies to ensure that the
information included in the other marketing materials is
consistent with the prospectus disclosure. This ensures
the information in those materials has been subjected to
due diligence enquiries and verification (as to which, see
below).

Verification
ASIC does not review prospectuses prior to lodgement
and launch of the IPO. Accordingly, the onus is on
directors, underwriters and others involved with the
issue of the prospectus to ensure that it complies with
the requirements of the Corporations Act. Substantial
penalties can apply in the event that the prospectus
contains misleading information or omits material
information.
As a result, a key part of the due diligence process will
be to undertake a verification exercise to seek to ensure
that:
 all statements of fact in the prospectus can be
verified or substantiated;
 all statements of opinion and intention are made on a
reasonable basis and are genuinely held; and
 having made all enquires (if any) that are reasonable
in the circumstances, all statements are believed on
reasonable grounds not to be misleading or deceptive
and that there have been no omissions from the
prospectus.

The verification process is usually coordinated by the
awyers and involves each material
company's la
statement in a substantially final form of the prospectus
being referen
nced back to a verifying source document to
ensure its ac
ccuracy. Where there are statements of
opinion, forecasts or expectations on, for example,
future performance, growth or development of the
business, the
e verification process will need to investigate
the reasonab
bleness of the assumptions on which these
views are ba
ased.
A typical verification process is shown below:
Legal team allocate verification responsibility
f each material statement in prospectus
for

Factual
verification
 reports
 statistics
 publications

OR

Statements of opinion, belief or
intention management verification
demonstrating:
 opinion or intention is genuinely held, and
 believed on reasonable grounds not to be
misleading or deceptive

Preparation of verification files
(may be reviewed by ASIC)

Members inspect / test
the verification files

Legal team provides
verification report to Committee

Committee approves verification
and recommend to the Board

Boa
ard approves (any statements of opinion, belief
or intention to be adopted by the Board)

Verification files
maintained for 7 years
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As noted above, the authors of material statements in the
prospectus verify the accuracy of their statements either
by a source document or a verification certificate signed
by them. Folders containing evidence of verification
should be kept as ASIC may review the verification
process as part of a random ASIC post vet.

ASIC exposure period

Pathfinder

Following lodgement, the prospectus is subject to an
exposure period to allow any concerns about the
prospectus to be raised by the market. During the
exposure period, the company may receive (but must not
process) applications and the prospectus must be made
generally available on an internet site. The initial
exposure period is seven clear days. ASIC may extend
the exposure period for a further seven days if it is
concerned that there is a defect in the prospectus which
is not resolved in the first seven days.

A pathfinder prospectus is a near final version of the
prospectus which is used to allow certain institutional
investors to consider the company and the IPO prior to
the lodgement of the prospectus with ASIC. Potential
liabilities differ in relation to the use of a 'pathfinder
prospectus' (and it should be noted that the statutory due
diligence defences which may be available to offers
made under the prospectus will not apply to the
pathfinder (see section 10)). Further, the specific content
and presentation requirements for a prospectus do not
apply to a pathfinder. However, it is generally the case
that a pathfinder and the prospectus contain virtually
identical information (other than that the prospectus will
contain a final offer price for the securities).

Lodgement
The company must lodge a copy of its prospectus with
ASIC as well as lodge its application for admission to the
official list of ASX with ASX within seven days of lodging
its prospectus with ASIC. The maximum life of a
prospectus is 13 months.
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ASIC will not review a prospectus before it is lodged.
However, ASIC is prepared (on a non binding basis) to
discuss how certain complex or unique issues should be
dealt with in the prospectus.

Supplementary or replacement
prospectuses

If supplementary disclosure is needed, the company
o prepare a supplementary prospectus
will need to
(which ame
ends part of the original prospectus) or a
replacement prospectus (which replaces the original
prospectus
s in its entirety) and lodge this document
with ASIC. Offers made after lodgement of a
ntary prospectus must be accompanied by
supplemen
copies of both
b
the original prospectus and the
supplemen
ntary prospectus. Offers made after
lodgementt of a replacement prospectus must be
accompanied by the replacement prospectus.

Right off refund
If the prosp
pectus deficiency is materially adverse to an
investor, th
he company must either repay application
moneys orr give investors a one month period during
which they
y can choose to be repaid their application
moneys.

If there is a significant change affecting any matter
contained in the prospectus, or a significant new matter
arises after lodgement of the prospectus with ASIC which
renders the information provided in the prospectus being
false, misleading or deceptive or a new circumstance
arises which would have been required to be disclosed in
the prospectus if it had been in existence at the date of
the prospectus, this will need to be disclosed by way of a
supplementary or replacement prospectus if the new
information is materially adverse from the point of view of
an investor.
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8

Prospectus
drafting tips

E
Ensuring the drafting process progresses smoothly requires co
onsideration of
ea
ach of the following factors.

Who will 'hold the pen'?

ASIC concerns

At the start of the IPO process, the company should
ascertain who will have primary responsibility for
coordinating drafting of the prospectus. This is usually
the underwriter/lead manager, who will prepare the
prospectus in conjunction with the company.

When writing the prospectus you should have regard to
areas likely to be of particular concern to ASIC (see
section 11 for further information). ASIC will often discuss
their current views on such matters before prospectus
lodgement.

Do not inadvertently include a forecast

Ensure the prospectus can be verified

Any forward looking number included in a prospectus will
be treated by ASIC as a forecast and will be subject to
the forecast requirements set out below in section 9.
Accordingly, when preparing the prospectus care should
be taken not to inadvertently include a forecast.

As noted in section 7 above, the company will need to
ensure that each material statement in the prospectus is
verifiable and start collecting verification materials during
the early stages of the prospectus drafting process.

Information reasonably required
The content requirements for a prospectus are set out in
section 7. To ensure the prospectus meets ASIC's
expectations we generally suggest that you look at
prospectuses prepared by other companies (particularly
companies in the same or a similar industry to the
company), to understand what information meets this test
and what ASIC's disclosure expectations are.
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Incorporation by reference
To reduce the length of the prospectus, the company
may incorporate information by reference, the company
will need to include a reference in the prospectus to a
separate document which contains the information.
Where the information is primarily of interest to
professional investors, the prospectus must state this and
provide a description of the content of the incorporated
document. In all other cases, the prospectus must
provide sufficient information to allow investors to decide
whether to obtain a copy of the document. The
incorporated document must be lodged with ASIC and
investors must be given a free copy on request.

Disclose events
e
which are likely
to occur during
d
offer period
If an event is likely to happen during the offer period for
c
should consider including a section
the IPO, the company
in the prospec
ctus that deals with the possibility of that
event occurrin
ng and its consequences. This may prevent
the need of a supplementary or replacement prospectus
if the event oc
ccurs during the IPO offer period.
The only chan
nges that can be made to a prospectus once
it has been lodged with ASIC and before printing are to
correct trivial errors (eg. typographical errors) which do
not change th
he meaning of the prospectus.

Third party
y consents
Consent must be obtained from a third party if a
statement is included in the prospectus which is said to
be made by th
hat party. There are limited exceptions to
this requireme
ent which relate to statements of official
persons (ie. government
g
officials), statements in a public
official docum
ment (ie. government publications),
statements in books and journals, statements by credit
cies and statements available on the
ratings agenc
internet. Even
n if not required by law, we would
recommend th
hat the consent of all third parties referred to
in the prospec
ctus are obtained to avoid disputes about
ownership of that statement or breaches of
y. Given the time which it can take to obtain
confidentiality
third party con
nsents, we recommend that the process for
obtaining consents is commenced as early as possible in
ess.
the IPO proce
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Forecasts

When should you include forecast
information in a prospectus?
Forecasts should only be included in a prospectus
where there are reasonable grounds for doing so.
Forecasts based on hypothetical assumptions, rather
than reasonable grounds, are likely to be misleading
and trigger queries from ASIC.
Having reasonable grounds for a statement means that
there must be a sufficient objective foundation for the
statement. There are several factors that may amount
to reasonable grounds, such as where the information
relates to forward-sales contracts or leases, the
information is underpinned by independent industry
experts’ reports or independent accountants’ reports
or the information includes reasonable short term
estimates.

Forecast time period
In the absence of contrary evidence, a forecast which
extends beyond a two year period may not have a
reasonable basis. As a result, forecasts in prospectuses
are typically for periods of between 6 and 18 months.

A
ASIC treats any forward looking number in a prospectus as a forecast
f
subject
to
o the forecast requirements below. ASIC's policy and views on
n forecasts are
se
et out in ASIC Regulatory Guide 170.
Forecast preparation requirements

Disclosin
ng forecast assumptions

The prospectus must contain sufficient information to
enable investors to assess whether the forecast is
relevant and reliable and should clearly identify the
facts, circumstances and assumptions that are used to
prepare and support the forecast. Forecasts should be
supported by:

The forecastt assumptions must contain sufficient
information to
t allow investors to assess:

 full details of the underlying assumptions used to
prepare the forecast which must be based on
reasonable grounds;

 the effect on the forecast if the assumptions vary.

 the forecast period and any specific considerations
that affect that time period (such as cyclical or
seasonal factors that may mislead investors as to
how representative that forecast period is);

 the validity of the assumptions on which the forecast
is based;
ood of the assumptions being met; and
 the likeliho

The forecastt and associated materials (eg. assumptions,
sensitivity an
nalysis and forecast risks) must be located
together and
d be given equal prominence in the
prospectus.

 an independent expert's sign off on the
reasonableness of the forecast and the forecast
assumptions;
 an explanation of how the forecasts were calculated
and the reason for any departure from accepted
accounting standards;
 a discussion of the risk that the forecast will not be
achieved (eg. a clear warning that forecasts are
predictive in nature and actual results may differ); and
 a sensitivity analysis showing how changes in
material assumptions used in preparing the forecast
are likely to affect the forecast outcome.
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Potential liabilities
for the prospectus

W
When is a prospectus defective, who is exposed to liability
y for the defect,
tto what extent and what defences are available?

Liability for the prospectus

Ambit of liability

Defences
s to liability

A person may be subject to civil and criminal liability
under the Corporations Act in relation to an IPO if:

A person who contravenes or is involved in a
contravention of the Corporations Act may be subject to
both criminal and civil liability. The extent of the potential
liability will differ depending on the person involved. In
particular, in the event that the prospectus is defective
the company, any selling shareholder, their respective
directors and any underwriter will bear responsibility for
the entire prospectus and will potentially be liable for any
loss or damage suffered.

There are a number of defences available to potential
minal liability, some of which include that an
civil and crim
appropriate due
d diligence process was undertaken
(which requirres reasonable enquiries and a reasonable
belief that the
e relevant statement was not defective),
reasonable reliance
r
on others defence (which requires
reasonable reliance
r
on a third party such as an adviser),
withdrawal of
o consent (which requires the public
withdrawal of
o consent to be named in the prospectus)
and unaware
eness of a new matter (which applies where
the new mattter has arisen since the prospectus was
lodged).

 the prospectus contains a false, misleading or
deceptive statement or omits information which is
required to be included under the Corporations Act;
or
 after the prospectus was lodged, a new circumstance
has arisen which would have been required to be
disclosed in the prospectus if it had arisen before the
prospectus was lodged, and an amended
supplementary or replacement prospectus has not
been issued.
In addition, the company, its directors or a person
responsible for statements in the prospectus may be
liable at common law for a fraudulent or negligent
misrepresentation in the prospectus.

Who may be liable?
A number of parties involved in the preparation of the
prospectus may be subject to criminal and civil liability
including (amongst others) the offeror of securities
(being the company and/or any selling shareholder),
directors and proposed directors, underwriters and
persons who are involved in the contravention of the
Corporations Act.
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Other avenues of potential liability
In addition to the specific liability set out above, liability
may also arise for other actions taken or statements
made in connection with an IPO. For example, a person
could potentially contravene the Corporations Act by
making a false, misleading or deceptive statement
during marketing activities undertaken as part of the IPO
or by breaching the pre-prospectus advertising
restrictions (see section 12 for further information).
Accordingly, directors and management should be very
careful about any statements they make about the
company or the IPO during the IPO process.
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Dealing with
ASIC and ASX

ASIC
ASIC regulates the offer of securities by companies in
Australia and certain associated matters such as insider
trading, market misconduct and pre-prospectus advertising
(see section 12 for further information).

Applications for relief
If relief is required from the Corporations Act in connection
with the IPO, the company will need to apply to ASIC for
modifications of the law (eg. to allow the company to
inform its employees of the IPO despite the pre-prospectus
publicity restrictions (see section 12 for further
information)). These applications are made in a
submission to ASIC and typically take two to four weeks to
process the application and grant the requested relief.

Review of prospectus
ASIC generally does not pre-vet prospectuses. However,
MinterEllison has excellent relationships with senior staff in
ASIC's Corporate Finance division and, based on recent
experience, they are willing to discuss potentially
contentious individual disclosure issues ahead of the
lodgement of the prospectus. We would recommend this,
as it can sometimes lead to a more expansive discussion
with ASIC which assists with prospectus drafting and the
avoidance of regulatory scrutiny. However, it is important
to bear in mind that while ASIC may be prepared to give its
indicative view on the issue, ASIC will not be bound by it
and ASIC may raise additional concerns during the seven
day 'exposure' period (Exposure Period).
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Matters to consider when dealing with the regulators and other ancillary matters.

In reviewing the prospectus during the Exposure
Period, ASIC typically focuses on:
 ensuring that there is balanced disclosure
throughout the prospectus (eg. benefits and risks
are balanced – ASIC usually requires that the
risks are dealt with, at least in summary, early on
in the prospectus and given the same
prominence as the benefits of the investment);
 forecasts and reasonableness of underlying
assumptions;
 whether complex issues have been clearly
explained and information has been organised in
a clear and logical way;
 the length of the prospectus and whether it is
clear, concise and effective;
 the implications of certain accounting treatments
(especially if they lead to unusual
consequences);
 inconsistencies between different parts of the
prospectus; and
 clear presentation and labelling of diagrams.

Acceptance of applications
Companies are prohibited from accepting
applications under an IPO until the expiry of the
Exposure Period during which time market
participants and ASIC have an opportunity to
scrutinise the prospectus.

Stop orders
If ASIC considers
s that the prospectus is defective (eg. if it
contains a false, misleading or deceptive statement or omits
material information, it can issue a stop order to prevent the
company from offfering, issuing or selling securities under the
prospectus while the order is in force. ASIC may also require
ssue a supplementary prospectus or
the company to is
replacement pros
spectus to address the deficiency in the
original documen
nt.

Post-vetting
ASIC may post-vet a prospectus. This occurs where ASIC
randomly picks a company after the securities have been
ests copies of the IPO related materials such
issued and reque
as prospectus dra
afts, due diligence materials and verification
materials. This is one reason why it is important to have well
ordered folders containing these materials.

ASX
ASX Limited regu
ulates the admission of companies to trading
on the official list of ASX and governs the conduct of listed
companies. ASX''s primary focus is on compliance with the
ASX Listing Rules and satisfaction of the ASX admission
requirements, ratther than prospectus content.

Initial approach
We would strongly recommend that a company has an initial
A
early in the IPO process to discuss with
discussion with ASX
them the features
s of the proposed IPO, any novel and
complex issues re
elating to ASX Listing Rule requirements
and the IPO timetable. This will ensure that any issues are
solved at an early stage.
identified and res
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Initial discussions are usually followed by a submission to ASX
X
dealing with matters such as:
 compliance with the relevant admission test (assets or profitt
test);
 any required listing rule waivers or confirmations (eg.
confirmation of escrow terms, confirmation that the
company's constitution is compliant with the ASX Listing
Rules etc);

ASX listing fees
ASX listing fees are based on the market capitalisation of the entity
y. The current initial listing fees payable by
the company are set out below:

Initial listing fees
Value of securities for which
quotation is sought

Fee (payable on
o application for admission to ASX)

 the form of accounts which need to be provided to ASX to
meet the admission requirements;

Up to A$3 million

A$30,000

 whether the IPO timetable is acceptable to ASX;

A$3,000,001 – A$10 million

A$30,000 + 0.5
5% on excess over A$3 million

 any securities trading formalities (eg. if the company will
have conditional and deferred settlement trading);

A$10,000,001 – A$50 million

A$65,000 + 0.1
10000001% on excess over A$10 million

A$50,000,001–A$100 million

A$105,000 + 0.06% on excess over $50 million

A$100,000,001–A$500 million

A$135,000 + 0.04% on excess over A$100 million

A$500,000,001–A$1,000 million

A$295,000 + 0.036% on excess over A$500 million

Over A$1,000 million

A$475,000 + 0.03% on excess over $1,000 million

 the company's ASX code on listing; and
h
 any ASX related matters which are required to be dealt with
in the prospectus.
ASX will grant listing approval subject to standard prequotation conditions (eg. the close of the IPO, the issue of
securities, satisfaction of the spread requirements and the
provision of certain information to ASX when the offer closes)
and any other specific conditions sought by ASX.

Application for admission
The formal application to ASX for admission to its official list is
required to be made within seven days of lodgement of the
prospectus with ASIC. However, entities typically lodge a copyy
of the prospectus and listing application with ASX at the same
time the prospectus is lodged with ASIC.

Continuing obligations
Once listed, the company is required to comply with the ASX Listin
ng Rules which prescribe certain reporting
obligations and shareholder approval requirements as further desc
cribed in section 14 below.

In certain circumstances, ASX may agree to 'fast track' the
company's listing application (see section 4 for further
information).
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Offer structure
and marketing

The considerations to be borne in mind when structuring and
a marketing
tthe offer are set out below.

Offer structure

C
Components of the IPO – persons to whom
th
he offer is made

Overview

A
An IPO can comprise offers to different types of
in
nvestors (whether under an offer for subscription or
ssale), including one or more of the following:

The term 'offer structure' is a general term for the
features of the IPO and it can be used to refer to any
one or more of the following aspects of the IPO:
 the persons to whom the offer is made and the
manner in which it is made to them;
 the duration of the offer period;
 the way in which the price is set;
 whether there is a 'greenshoe' or 'over-allotment'
option; and
 the persons who are making the offer (that is, is
there a sell down and/or is the company being listed
also issues securities to raise funds for itself).
As part of the IPO process, the company will need to
decide on the nature of securities to offer (eg. shares,
options, convertible notes or a combination), whether it
will offer new securities, existing securities or both, the
extent to which the interests of existing security holders
will be diluted, the amount which will be raised and the
company's preferred shareholder base (usually 50–60%
institutions, 30–40% retail investors and 5–10%
employees and 'friends' of the business).
The company will also need to consider how the offer
of securities in its IPO should be structured. The
structure will depend on the company’s ultimate aims.
For example, the company should consider whether it
needs to raise a specific amount of capital or whether
it needs to facilitate the exit of existing shareholders.
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THE OFFER
Institutional offer
An offer to invited sophisticated or professional
investors
Retail offer – Broker firm offer
An offer to certain clients of brokers granted
allocations of securities
Retail offer – Priority offer
An offer available to certain persons on a priority
basis (eg. a chairman's list or an offer to employees
or holders of securities in the company or a related
company)
Retail offer – General public offer
An offer to the public generally
Retail offer – Employee offer
An offer to certain selected employees
of the company
F
Following lodgement of the prospectus with ASIC and
e
expiry of the Exposure Period, the offer will open and
a
applications can be accepted by the company.

Pricing of the IPO
O
The underwriter/le
ead manager managing the IPO will provide
advice on the app
propriate pricing structure. Bookbuilds are
commonly used, especially
e
on medium to large-size floats,
primarily to maxim
mise the issue price in light of the proposed
size of the IPO. A bookbuild is essentially a process by which
an investment ban
nk will build a book of demand for securities
in the company. In
nvestors submit bids to the bank specifying
the price at which they would acquire securities and when the
book has closed, the investment bank will evaluate the
collected bids and
d set the final issue price. Bookbuilds can
either be used at the
t beginning of the offer period (typically
before lodging the
e prospectus with ASIC) to determine a fixed
price, which will th
hen be specified in the prospectus, or a
price range can be
e specified in the prospectus, with the final
price determined by way of an institutional bookbuild at the
eriod.
end of the offer pe

Greenshoe
A 'greenshoe' or over-allotment
o
option is sometimes used as
a stabilising mech
hanism to protect the security price against
excessive volatility
y immediately post-IPO. Generally, under a
greenshoe mecha
anism, a pool of securities is retained either
by the lead manag
ger/underwriter or the selling security holder
to sell into the pos
st-listing market to protect against undue
price pressure cau
used by excess demand. On the other hand,
if the security price falls below the issue price, the lead
manager/underwrriter or selling security holder will boost the
price by buying se
ecurities on market at the issue price.
An ASIC 'no action' letter is typically obtained if a greenshoe is
to be used.
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Proceeds of issue
All funds raised under the IPO must be held in a separate
trust account. The company may not use them until the
securities have been issued and allotted.

Issue and commencement of trading
Once the offer is closed, the company will decide, in
conjunction with the investment bank managing the
process, on the allocation of securities and then, once
issued, trading in the securities on ASX can commence
once all of ASX’s conditions to quotation are satisfied.

Post-prospectus publicity

Image adverttising

There is more flexibility in terms of advertising the IPO
once the prospectus has been lodged with ASIC.
However, the advertising must not be false, misleading or
deceptive (including by omission) and must be consistent
with the disclosures made in the prospectus. The
advertisement must also include a statement that the
securities are offered under the prospectus and that
applicants must read the prospectus before applying for
securities and must complete the application form in, or
accompanying, the prospectus in order to apply for
securities in the company.

The image ad
dvertising restrictions in the Corporations Act
will not prohib
bit the company from continuing its normal
business adve
ertising provided that such advertising
relates only to
o the company's business (and not the IPO).

Publicity restrictions

Exceptions to the prospectus publicity restrictions

Pre-prospectus publicity

The exceptions to the prospectus publicity restrictions
are:

Prior to and during the offer period, the company will wish
to market the IPO to ensure that there is a good take up
of its securities and that the best possible listing price is
obtained. However, the Corporations Act imposes strict
restrictions on advertising an IPO before the prospectus
is lodged with ASIC.
Subject to certain exceptions, the company will be
prohibited from advertising the IPO before the prospectus
is lodged with ASIC. This prohibition is intended to stop
the public applying for securities without first reading the
prospectus. Accordingly, prior to lodgement of the
prospectus with ASIC, the company will only be able to
advertise the IPO by a tombstone advertisement which
identifies the offeror and the securities and advises
investors that the prospectus will be made available
when the securities are offered and that anyone wanting
to acquire the securities will need to complete the
application form in, or accompanying, the prospectus.
Nothing more can be said other than an optional
additional sentence on how to receive a copy of the
prospectus.

MinterEllison | Guide to listing on the Australian Securities Exchange

 notices or reports of general meeting;
 reports about the company which do not contain
information that materially affects the business and do
not refer to the IPO;
 genuine media reports or commentary about either of
the above, or about a prospectus which has already
been lodged with ASIC;
 distribution of 'pathfinder' prospectus to professional or
sophisticated investors to assess market interest in the
IPO;
 roadshow presentations to AFSL holders or
professional or sophisticated investors;
 market research which complies with ASIC
requirements and is designed to assist in marketing
the IPO; and
 obtaining relief from ASIC to permit a prospectus preregistration campaign (where people who pre register
for a prospectus receive a benefit such as a
guaranteed allocation of securities).

Roadshows
An IPO is gen
nerally marketed for a period of between one
to two weeks before the prospectus is lodged with ASIC
to ensure therre is sufficient demand for the IPO. This
process is callled the roadshow. The underwriter/lead
manager will need a near final prospectus prior to
undertaking a roadshow and will usually sign the
underwriting agreement/offer
a
management agreement
and agree to lodgement of the prospectus with ASIC
uccessful roadshow. A roadshow is an
following a su
exemption to the prospectus publicity restriction.

Responding to
t queries regarding the IPO
Before the IPO
O, management may be asked about the
proposed IPO
O by employees, business associates and
the public. As
s ASIC monitors compliance with the
advertising re
estrictions set out above and has sent
'please explaiin' letters to companies which appear not to
have complied with these restrictions, it is important that
management are aware of what they can and cannot say
in the period prior
p
to lodgement of the prospectus with
ASIC.
While the com
mpany may apply to ASIC for relief to allow it
to talk to emp
ployees about the proposed IPO, for other
third party enq
quiries, it is preferable to say 'no comment'
or to explain that
t
the law does not allow the company to
discuss the prroposed IPO.
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13 Escrow

Mandatory escrow arrangements are those which are imp
posed by ASX.
V
Voluntary escrow arrangements are imposed by the lead manager/underwriter.

Mandatory escrow
ASX imposed escrow will apply if the company does not
meet the profit test or does not have a revenue history,
profit history or level of tangible assets acceptable to
ASX. ASX imposed escrow is designed to prevent the
founding security holders unfairly profiting (at the
expense of new security holders) by selling their
securities shortly after the IPO before the company has
established a track record of profitable operations.
The type of ASX imposed escrow which will apply will
depend on the type of security holder (eg. whether the
security holder is a seed capitalist (there is an exception
for genuine venture capitalists), a vendor of assets or a
consultant to the company). Depending on the type of
security holder and the circumstances in which they
acquired their securities, the escrow period is either
12 or 24 months beginning either from the date they
acquired their securities or the date on which the
company's securities are quoted on ASX.
The proportion of securities which will be escrowed will
depend on the circumstances in which the securities
were acquired and/or the price paid for them compared
to the price for securities issued under the IPO. As a
rule of thumb, the lower the price paid by the security
holder, the greater the number of securities escrowed.

Voluntary
y escrow
An illustrative example of the ASX imposed escrow
framework is set out below:

COMPANY
Escrow may not be applied to companies with a track record of
prof itability, or revenue acceptable to ASX, or companies with
a substantial proportion of assets as tangible assets.

PROFITS TEST

Voluntary
Escrow

Underwriting
Agreements

ASSETS TEST

Arm’s length

Non-arm’s
length

The lead ma
anager/underwriter may want to escrow the
securities off the company's major security holders as
this will often
n make it easier to market the IPO as
investors will have confidence that major security
holders will not sell down their security holdings,
t security price, immediately after the IPO.
depressing the
Voluntary es
scrow is typically to the end of the forecast
period which
h has been included in the prospectus.

Exceptions to escrow
Both volunta
ary and mandatory escrow arrangements
will customa
arily contain an exception from the restriction
from dealing
g in securities to permit the holder of the
escrowed se
ecurities to:
 accept a bona fide takeover bid for all the securities
of the com
mpany;

ASX does not require Escrow
f or companies admitted under
the prof it test

12 months
from issue

24 months
from listing

Pre-f loat investors
* Recognition f or cash of equivalent
contribution of pre-f loat investors
– allows proportion to be
unrestricted that represents
the cash component

 agree to the
t transfer or cancellation of their securities
as part off a scheme of arrangement relating to the
company
y under section 411 of the Corporations Act;
and
 transfer their escrowed securities to an immediate
family me
ember or other related parties of the security
holder.

Disclosure
The numberr of securities subject to escrow and the
period for which such securities are escrowed is
b disclosed in the company's prospectus.
required to be
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Obligations for
listed companies

Continuous disclosure

Once trading of the company’s securities commences on ASX
X, the company will
need to comply with the detailed continuing obligations in the ASX Listing Rules.
Key obligations are described below.

ASX immediately of any information concerning it that a reasonable person wo
ould expect to have a material effect on the
The company must notify A
price or value of its securitie
es. Exceptions to this rule include information relating to confidential negotiations on an incomplete proposal and for
information produced for intternal management purposes (such as financial projections).
In addition, there are speciffic disclosure requirements for matters such as changes to directors’ interests
s, security issues, notifications of AGM
dates, changes of officers a
and auditors, dividends, release of securities from escrow, lodgement of a dis
sclosure document with ASIC, prepared
addresses delivered at a ge
eneral meeting and results of voting at meetings etc.

Financial reporting

ASX requires listed compan
nies to publish prescribed financial reports on an annual, half-yearly and, in so
ome cases, quarterly basis, generally within
60 days of the relevant repo
orting period (this is a much shorter period than applies under the Corporation
ns Act).

Re-election of directors

mpany (other than a managing director) must stand for re-election every three
e years.
Each director of a listed com

Limitations on
securities issues

Listed companies are gene
erally limited to issuing new securities equal to no more than 15% of their issued capital (or 25% for SMEs) over a rolling
12 month period, unless shareholder approval is obtained or one of a number of specified exceptions ap
pply.

Transactions with
related parties

The ASX Listing Rules presscribe shareholder approval requirements for certain transactions between a company and its directors
and other related parties.

Significant transactions

Shareholder approval requiirements are prescribed for certain major acquisitions and disposals.

Corporate governance

ASX publishes best practice
e recommendations for the corporate governance of listed companies. There are only a small number of binding
corporate governance requirements while the majority of these guidelines are not mandatory. Instead, ASX
A
applies an ‘if not, why not’ approach,
actice recommendations.
requiring companies to explain in their annual report why they have not complied with any of the best pra
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AGMs
The AGM is the company's main opportunity to interact
with its security holders. There are a number of formal
requirements for an AGM, including laying the financial,
directors' and auditor's reports before the meeting,
giving members an opportunity to ask questions of
management and the auditor, electing directors and
considering the remuneration report. The AGM also
usually includes a report from the chair and/or CEO on
the company's business activities over the previous
year and its expectations for the future.

Trading windows
The insider trading provisions of the Corporations Act
prohibit a person from dealing in the company's
securities if they are in possession of materially price
sensitive which has not been made generally available
to the market. Accordingly, the company will need to put
in place procedures to limit the distribution of such
information as well as set out the times during which
staff, management and directors can trade in the
company's securities. The allowed trading windows are
usually after the release of half year and full year results
and after the AGM.

Investor, media and analyst contact
Following listing, the company will need to liaise with its
security holders, the media and analysts. This is an
important task, as it assists in creating a market for the
company's securities, however, it usually requires a
significant commitment from the company's managing
director. Accordingly, we often find that many
companies will appoint a specialist investor relations
manager to assist with managing this. The company
should bear in mind that once listed it will be subject to
continuous disclosure requirements and must be careful
not to selectively disclose to any person (including to
the media, the public or an analyst) any information
which ought to be disclosed to ASX first.
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Special requirements for foreign
companies listed on ASX
Generally, unless a foreign company has a foreign
exempt listing, overseas companies are required to
comply with the same continuing obligations as
Australian companies. However, in certain
circumstances, ASX will impose additional disclosure
requirements, or may waive certain ASX Listing Rules,
for foreign companies. For example:
 As the Australian takeover and substantial
shareholder provisions do not apply to companies
incorporated outside Australia, ASX requires a
statement of that fact to be included in each annual
report and requires an undertaking from the
company to immediately inform the market on
becoming aware of any person becoming or ceasing
to be a ‘substantial shareholder’ (as defined in the
Corporations Act) or a movement of at least 1% in
the number of securities in which a ‘substantial
shareholder’ has an interest.
 ASX may permit foreign companies to report in the
currency of their home jurisdiction and under the
recognised accounting policies of that jurisdiction
and will in certain circumstances waive its financial
reporting requirements where it considers that the
equivalent requirements of the company’s primary
exchange are sufficiently stringent to keep the
market informed.
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How to ensure
a successful IPO

To ensure a successful IPO we would recommend
tthat a company take the following steps in advance of the IPO.

Consider whether an IPO is the righ
ht option as well as whether ASX is the most appropriate securities exchange
e.
Start preparations early and view th
he IPO as a continuing process, not a one-off financial event – lack of planning can
diminish the company’s chances off obtaining an optimal valuation on listing.
Have in place a solid business plan
n and credible investment story showing an achievable plan for growth in the medium
m
term which will form the basis for th
he prospectus.
Appoint an experienced IPO team e
early in the process including investment bankers/underwriters, lawyers, acco
ountants
and a share registry who can lead tthe company through the process efficiently and minimise disruption to the bu
usiness
during the IPO process.
Start acting as a public company be
efore listing, for example:
Ensure robust financial, op
perating and information systems are in place.
Establish corporate govern
nance arrangements appropriate for a listed company are in place.
Ensure that the company h
has a strong management team including in particular the CEO
and CFO who will be the kkey focus of institutional investors during marketing of the IPO.
Ensure there is appropriate expertise and independence on the Board.
Appoint an investor relations consultant to ensure that the right messages are reaching
uring and after the IPO.
the market both before, du
Consider whether appropriate incen
ntive plans are in place for executives to ensure that they are appropriately incentivised
to grow the business after listing.
Be realistic – it is important to understand the amount of time and work involved in preparing for an IPO to obtain
n
the real benefits of a listing.
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Key
contacts

Below are the kkey Equity Capital Markets team contacts in Australia. In addition,
a
this team is supported
by lawyers thro
oughout the region in our international network in New Zea
aland, Hong Kong, the People's
Republic of China, Mongolia and London.

SYDNEY

MELBOURNE

Daniel Scotti
Partner
T +61 2 9921 4360
M +61 401 873 989
E daniel.scotti@
minterellison.com

Costas Condoleon
Partner
T +61 2 9921 4694
M +61 413 610 969
E costas.condoleon@
minterellison.com

Michael Ba
arr-David
Partner
T +61 2 99
921 4818
M +61 411 360 599
E michael.b
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How can MinterEllison assist in the IPO proces
ss?
With its presence in Australasia, Hong Kong, and London, MintterEllison's
Equity Capital Markets team is at the forefront of the capital ma
arkets in the
Asia Pacific and globally. The team is well respected, having been involved in
innovative and cutting-edge transactions, acting both for issuerrs and exiting
shareholders on listings and capital raisings to support their gro
owth and
strategy, as well as acting for underwriters and lead managers on
underwritings and offer structuring.

 Effecting any required pre-IPO reorganisation.

ex transactions
The team has advised on some of the largest and most comple
in Australasia, with MinterEllison's IPO experience and expertisse including
listings on ASX, NZX, LSE and AIM (including dual listings and
d mutual
recognition offerings), as well as Australian law aspects of listin
ngs of
Australian entities on a variety of global exchanges.

 Advising on the due diligence process and underrtaking legal due diligence investigations.

We understand the challenges that businesses operating in a g
globalised
marketplace face, and offer clients services that are multi-disciplinary and
industry facing, with our lawyers working across industry secto
ors, specialist
legal areas and offices to add value. Through our international network of
her
offices, and strong relationships with top tier counterparts in oth
jurisdictions, we offer in-depth knowledge of how business is conducted
en track record
globally, local language skills (including Mandarin), and a prove
for delivering outstanding work. This means that clients have a
access to local
experience and expertise that is informed by an international p
perspective.

MinterEllison can assist companies through the entire IPO process including:
s
 Evaluating the company’s corporate and capital structure.
t IPO.
 Advising on the offer structure to be adopted for the
 Advising the company and its directors on all lega
al aspects of the IPO, including the
prospectus content and liability regime and the practical steps which can be taken to
minimise the risk.
 Assisting in the drafting and verification of the leg
gal sections of the prospectus and reviewing
other marketing materials.
m
agreement and associated
 Advising on the terms of any underwriting/offer management
investor commitment documentation.
 Preparing the ASX listing application.
 Advising on tax issues.
oard structures.
 Advising on corporate governance issues and bo
 Liaising with regulators involved in the IPO proce
ess.

Our international
network of offices
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