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 Mavis Tan 
Australian Securities Exchange  
mavis.tan@asx.com.au 

15 November 2013  
 
 

Dear Ms Tan,  

 Submission on the Review of the Corporate Governance 
Principles and Recommendations 

1 Summary 

This submission is made by the Head Office Advisory Team at Herbert Smith Freehills in 
response to the consultation paper – Review of the Corporate Governance Principles and 
Recommendations (Consultation Paper) and the exposure draft of the 3

rd
 edition of the 

Corporate Governance Principles and Recommendations (Exposure Draft) released by 
the ASX Corporate Governance Council (the Council) on 16 August 2013. We generally 
welcome the Council’s enhancements proposed in the Exposure Draft and Consultation 
Paper, and the purpose of this submission is simply to highlight potential gaps which if 
addressed could provide further clarity to the Principles and Recommendations. Although 
there are a number of recommendations made by the Council in the Consultation Paper 
and Exposure Draft, we have limited our submission to the following four 
recommendations:  

 the flexibility for companies to report Gender Equality Indicators under the 
Workplace Gender Equality Act 2012 (Cth) rather than in the company’s annual 
report or corporate governance statement (Recommendation 1.5); 

 the criteria for director independence (Recommendation 2.1: Box 2.1); 

 commentary recommending the disclosure of insights gained and changes made 
to an entity’s risk management framework as a result of the entity reviewing their 
framework (Commentary to Recommendation 7.2); and  

 the disclosure of economic, environmental and social sustainability risks 
(Recommendation 7.4).  

In summary, the issues we focus on in this submission, and our positions are as follows: 

1 Reporting Gender Equality Indicators under the Workplace Gender 
Equality Act 2012: the flexibility given to entities under the Exposure Draft to 
report their Gender Equality Indicators under the Workplace Gender Equality 
Act 2012 (Cth) represents a step backwards in promoting gender diversity as a 
corporate governance priority. In our view, such flexibility should not be 
provided to entities, and entities should continue to report on gender diversity-
related information through their annual reports or corporate governance 
statements. This will ensure that both the Board and management consider and 
oversee diversity matters, and that the entity’s progress in achieving greater 
diversity is communicated to shareholders in a widely accessed document.  

2 Criteria for Director independence: we consider that tenure should not be 
introduced as a suggested criterion for determining director independence, as it 
moves the focus away from balancing overall board composition, experience 
and renewal to the individual tenure of directors. The introduction of tenure as 
an indicator of non-independence also has a particularly adverse impact on 
entities  regulated by the Australian Prudential Regulation Authority (APRA). In 
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addition, we consider that further guidance needs to be provided in relation to 
the criteria relating to ‘close family ties’.   

3 Disclosure of insights gained and changes made to an entity’s risk 
management framework: the Council should be aware that entities are 
unlikely to volunteer meaningful, if any, disclosure in relation to insights gained 
or changes made in response to the entity’s review of its risk management 
framework, and that any mandated disclosure of confidential and sensitive 
insights gained through the review of the entity’s framework has the potential to 
undermine the transparency and efficacy of the review process to the detriment 
of shareholders.  

Disclosure of economic, environmental and social sustainability risks: in 
our view, a recommendation requiring specific disclosure of  economic, 
environmental and social sustainability risks as a stand-alone category of risk is 
unnecessary in light of other disclosure requirements, and is out of step with 
companies’ views of such risks as embedded in all aspects of an entity’s 
operations. We believe that it would be difficult for a company to identify, 
demarcate, and disclose all risks in one section in response to this 
recommendation, and do not believe there is adequate justification to elevate 
disclosure of economic, environmental and social sustainability risks above 
other risk categories.      

2 Reporting Gender Equality Indicators under the Workplace 
Gender Equality Act  

Recommendation 1.5 of the Exposure Draft proposes that a listed entity would have the 
option to disclose at the end of each reporting period the entity’s Gender Equality 
Indicators (GEI) pursuant to the Workplace Gender Equality Act 2012 (Cth) (the WGEA),

1
 

rather than in the entity’s annual report (as is currently the case). The Consultation Paper 
clarifies that this can be satisfied by the entity publishing their GEIs on the Workplace 
Gender Equality Agency’s website. We understand that the reason behind the change is 
to provide entities with flexibility in relation to reporting on diversity-related 
recommendations.      

In our view, the ability for entities to disclose GEIs under the WGEA rather than in their 
annual reports or corporate governance statements is a step backwards in relation to the 
corporate governance focus and encouragement of gender diversity. Under the WEGA, a 
relevant employer must prepare a public report in writing containing information relating 
to the employer and to the GEIs in each reporting period (WGEA, section 13(1)). The 
public report must be signed by the Chief Executive Officer (however described) of the 
relevant employer (WGEA, section 13(5)).  

In practice, this means that the GEIs only need to be signed by the Chief Executive 
Officer, and may therefore only be considered by management and not necessarily the 
Board. This is a contrast to the current edition of the Principles and Recommendations 
which requires gender diversity-related information to be disclosed in an entity’s annual 
report, which is a document considered and approved by the board. We consider that 
gender diversity is an important contemporary corporate governance issue and that the 
ability for diversity-related information to circumvent the Board and only be approved by 

                                                      
1
   Gender Equality Indicators means, gender composition of the workforce; gender composition of governing bodies of 

relevant employers; equal remuneration between women and men; availability and utility of employment terms, 
conditions and practices relating to flexible working arrangements for employees and to working arrangements 
supporting employees with family or caring responsibilities; consultation with employees on issues concerning gender 
equality in the workplace; and any other matters specified by the Minister: Workplace Gender Equality Act 2012 (Cth), s 
3(1).  
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management takes away important consideration, and disclosure, of such information to 
the Board. 

In addition, we consider that it is important that diversity-related disclosures are 
presented in a widely accessed public document. Since the introduction of diversity 
requirements in 2010, diversity disclosures in corporate governance statements have 
attracted attention from shareholders, media and other stakeholders, which has been a 
driving force in promoting greater efforts by ASX listed entities in this area. We are 
concerned that disclosure of GEIs through the WGEA may not reach such a wide 
audience, being only published on the Workplace Gender Equality Agency’s website.  

For these reasons, we consider that Recommendation 1.5 should not be amended to 
provide for such flexibility, and that gender diversity-related information continue being 
disclosed in each entity’s annual reports or corporate governance statements.   

3 Criteria for Director Independence  

Box 2.1 of Recommendation 2.1 of the Exposure Draft proposes that amongst other 
matters, the following be indicators that a director may not be independent:  

 directors that have close family ties with any of the persons listed in Box 2.1;
2
 and 

 

 directors that have served as a director of the entity for more than 9 years. 
 

Service on the Board for more than 9 years is a new inclusion in Box 2.1, and is based on 
developments in other jurisdictions in this area, including the UK, Singapore, South 
Africa, and Hong Kong, which have amended their various codes to recommend that 
there should be a rigorous review of directors’ independence where they have served 
more than 9 years on the Board. Close family ties has been included as an indicator in 
Box 2.1 in the Exposure Draft, whereas it only appears in the commentary in the 2

nd
 

edition of the Principles and Recommendations.  
 
(a) Director tenure as an indicator of independence  

We are concerned that introducing the length of a director’s service on a Board as an 
indicator of independence may result in boards focussing on the length of a particular 
director’s service rather than undertaking a holistic assessment of the overall mix of 
experience, tenure and skills on the board. In addition, it may particularly impact 
APRA-regulated entities adversely, as APRA applies these recommended indicators 
as rules rather than recommendations when considering the independence of 
directors of APRA-regulated entities.   

The Consultation Paper clarifies that Box 2.1 (including the 9 year ‘time limit’ for 
independence) does not automatically mean that a director is regarded as non- 
independent for the purposes of the Principles and Recommendations, but instead it 
requires the Board to consider whether the independence of the director is 
compromised. We wish to highlight that in the case of entities regulated by APRA, 
this is not the case. APRA applies Box 2.1 as a rule (through prudential standards for 
governance) rather than a recommendation, to determine the independence of 
directors. As a result, directors serving longer than 9 years on the Board of an APRA-
regulated entity will automatically be deemed as non-independent if the new tenure 
criteria was to be introduced. We consider this to be an adverse outcome, 
considering that long-standing directors do not necessarily lose independent 

                                                      
2
 Box 2.1 lists interests, positions, associations and relationships that might cause doubts about the independence of a 

director.  
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judgment through a continuous period of service, but on the converse are often 
assets to the Board, as they bring to the Board a high level of experience and 
understanding about the entity and its industry, which is ultimately beneficial to the 
entity and its members.     

We note that the 9 year time limit also has an impact on entities other than those 
regulated by APRA. The Consultation Paper clarifies that an indicator in Box 2.1 does 
not automatically mean that the director is regarded as non-independent. Rather, 
Boards may form the opinion that a director is still to be regarded as independent, 
and explain to security holders why they are of that opinion. However our concern 
with this approach is that independence factors in Box 2.1 in fact shape the views 
and interests of members and other stakeholders, and that Boards may therefore 
unjustifiably feel defensive in justifying the independence of a director who has 
served more than 9 years on the board. This may in turn lead to a trend against 
directors serving more than 9 years which could be adverse to shareholder interests.   

The rest of the changes to the Principles and Recommendations appropriately 
emphasise the importance of critically assessing the overall balance of experience, 
skills and diversity to be represented on the board. This includes tenure as a factor – 
namely the desire to have a balance of newer and longer-serving directors on the 
board at any point in time. In our view this is sufficient to focus companies’ attention 
on director tenure without introducing a specific and arbitrary threshold of 9 years as 
a factor potentially limiting independence. For the reasons set out above, we consider 
this to be an undesirable result of this recommendation and that the tenure indicator 
should not be included in Box 2.1.    

(b) Lack of guidance in relation to the meaning of ‘close family ties’  

At this stage we do not oppose the recommendation that close family ties be a criteria 
for independence of directors, however we ask that the Council provides guidance on 
what constitutes ‘close family ties’ for the purposes of Boards applying this criteria. If 
guidance is not provided, companies are likely to take differing approaches to this 
aspect of the Box 2.1 indicators and it will be difficult to apply as a consistent 
benchmark.  

4 Disclosure of insights gained and changes made to an 
entity’s risk management framework  

Recommendation 7.2(b) of the Exposure Draft proposes that the Board or a Committee of 
the Board should disclose whether a review of the entity’s risk management framework 
has taken place in relation to each reporting period. The commentary to recommendation 
7.2(b) states that where appropriate, an entity should disclose any insights it has gained 
from reviewing its risk management framework, and any changes it has made to its 
framework as a result. The reason behind the recommendation is to ensure that the entity 
continues to be sound and that the entity is operating within the risk appetite set by the 
board.   

The inclusion of this recommendation gives investors confidence that an entity’s risk 
management framework is being regularly assessed. However, it may be unrealistic and 
unhelpful to expect that entities will make any substantial disclosure regarding difficulties 
or enhancements identified through the review process, beyond making boilerplate 
disclosures. In our view, any push to require more meaningful disclosure would be 
detrimental because it could undermine the transparency and efficacy of underlying 
review processes which are built upon the fact that internal discussions and evaluations 
are kept confidential and that candid debate can therefore occur.   

Internal documentation advising Boards and Committees in relation to risk management 
may also be legally privileged and as such it is highly unlikely that they will be offered by 
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Boards and Committees for disclosure. In addition, the very nature of the proposed 
disclosures, being insights and changes made to risk management frameworks, is a topic 
area that is inherently sensitive, complex and confidential in nature, and as such, insights 
and changes to an entity’s risk management framework are unlikely to be voluntarily 
disclosed publicly by Boards and Committees.  

The Council should therefore be aware that the draft new recommendation 7.2 is unlikely 
to result in entities offering meaningful, if any, disclosure about insights or changes made 
as a result of internal reviews of the entity’s risk management framework. Any such 
disclosure is more likely to be of a general nature, to allow entities to show that they have 
complied with recommendation 7.2.  

In summary, whilst we are not opposed to the introduction of recommendation 7.2, our 
submission is that it may never be appropriate in the eyes of Boards and Committees for 
such disclosures to be made publicly available, and that the Council should consider 
deleting the accompanying commentary regarding the disclosure of review outcomes.  

5 Disclosure of economic, environmental and social 
sustainability risks  

Recommendation 7.4 of the Exposure Draft proposes that a listed entity should disclose 
whether, and if so how, it has regard to economic, environmental and social sustainability 
risks (CSR risks).  

A main reason behind such disclosure is to respond to increasing calls for businesses to 
address matters of economic, environmental and social sustainability and the increasing 
demand from investors for greater transparency on these matters in order to properly 
assess investment risk. Whilst we do not disagree with the need for transparency around 
these issues, we believe that there are other disclosure mechanisms better suited to 
driving any enhancements required in companies’ reporting.   

In our view, CSR risks are embedded in various aspects of a company’s operations 
rather than being a stand-alone category of risk. Given the breadth of scope of CSR risks, 
such risks are already disclosed through a number of different corporate governance 
mechanisms, such as the operating and financial review (OFR) (particularly since the 
release of ASIC Regulatory Guide 247). For example, section 299A of the Corporations 
Act requires listed entities to disclose in their OFR: 

 the overall business strategies relevant to the entity’s future financial position 
and performance; 

 the entity’s prospects in terms of future financial performance and financial 
outcomes; and  

 the material business risks that could adversely affect the achievement of the 
financial performance or financial outcomes described.  

 
Accordingly, a number of CSR risks would be likely to be disclosed in an entity’s OFRs as 
they would clearly be material business risks that could adversely affect the achievement 
of the entity’s financial performance or financial outcomes, and are likely to form part of 
the entity’s overall business strategies.  
 
In addition, a growing number of listed entities in response to investor feedback, are 
preparing dedicated sustainability reports as part of their suite of annual reporting 
documents. Such reports typically outline the company’s approach to sustainability, its 
initiatives and its performance against key indicators. Recognition of CSR risks and how 
they are mitigated will form part of this disclosure, but the aim is usually to promote a 
broader snapshot of the entity’s approach to sustainability.  
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For these reasons, we believe that CSR risks and performance are generally better 
captured through sustainability reporting. Recommendation 7.4 would therefore result in 
unnecessary duplication and potentially a more narrow definition of what constitutes a 
“CSR risk”, when increasingly companies are recognising that CSR risks are embedded 
in all parts of a company’s operations. Therefore it is our view that there is inadequate 
justification for isolating CSR risks or elevating these risks above other risk areas.  

  

 

Yours sincerely, 

 

Carolyn Pugsley 
Partner 
Herbert Smith Freehills 
 
 

Wendy Ooi 
Solicitor 
Herbert Smith Freehills 
 

 


