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US exceeded that,” he says. “Israel, for 
example, has a population of just over eight 
million, yet 5,687 cases were filed there 
between 2007 and 2015.”

Explosion or otherwise, class actions 
are very much a live issue.

“We’re seeing increasing sophistication 
around shareholder class actions from 
plaintiff law firms and funders,” says 
Ben Allen, a partner in law firm Dentons’ 
dispute resolution and litigation team. 
“This is definitely sharpening boards’ focus 
on their continuous disclosure obligations.”

The breakdown in trust between the 
public and large organisations is also 
contributing to the rise in class actions.

“I’ve no doubt this has fuelled 
antagonism towards institutions such as 
banks, churches and aged care facilities, 
creating an environment where class 
actions might be able to thrive,” says 
Anthony Tregoning, founder and managing 
director of corporate communication and 
investor relations (IR) firm Financial & 
Corporate Relations.

A matter of disclosure
Many class actions involve a dispute  
about disclosure.

“Adhering to ASX continuous disclosure 
rules is always important, but particularly 
so when there’s a development that could 
have negative consequences for the share 
price,” says Tregoning.

“Companies that don’t release such 
information promptly are opening up 
opportunities for a class action by investors 
who buy their shares between the date  
the information was known and the date it 
was announced.”

Boards also need to consider how 
material disclosures are worded.

“In the past, companies’ announcements 
tended to focus on the upside,” Tregoning 
continues. “Now it’s vital any significant 
risks are explained. Companies must avoid 
statements that could be misinterpreted or 
considered misleading.”

This isn’t always as straightforward as 
it sounds.

“Boards might make a decision in  
good faith on the basis of incomplete 
information and a gradually unfolding 
scenario,” says Lis Boyce, a partner in 
Denton’s corporate team. “If this is judged 
retrospectively you could find a court  
or regulator joins different dots and  
comes to the conclusion the company 
should have disclosed more quickly or  
in a different way.”

ALL 
CLASS

Class actions are on the rise, and listed businesses 
have an opportunity to take steps now to reduce 
the risk of one impacting their operations.

By Domini Stuart

There has been talk of an ‘explosion’ 
of class actions since 2006, when 
a High Court ruling legitimised 

litigation funding. The Campbells Cash 
and Carry Pty Limited v Fostif Pty Ltd case, 
better known as Fostif’s case, effectively 
endorsed the use of American-style 
contingency fee agreements in Australia. 
At first glance, it seems fears of a costly 
fallout were well-grounded: there were  
98 class actions between 2014 and  
2018 compared with just 68 in the 
previous four years.

As Professor Vince Morabito of Monash 
University points out, however, it took  
12 years to exceed the 1998 to 2002 figure 
of 84 class actions across the period. In his 
recent report, An Evidence-Based Approach 
to Class Action Reform in Australia, he also 
debunks the myth Australia’s appetite  
for this form of litigation is second only  
to the US.

“In Australia, 563 class actions were 
filed between March 1992 and May 2018 
and at least four countries outside the 
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Mitigating risk
It’s impossible to remove the threat of a 
class action entirely but there are ways to 
reduce the likelihood of one.

“Every company should have very clear 
and robust processes for assessing whether 
information should be disclosed as part of 
its continuous disclosure obligations,” says 
Ian Matheson, CEO of the Australasian 
Investor Relations Association. “You also 
need to build the right culture around 
disclosure. Employees should be aware  
of what information might be deemed  
to be material so that, wherever it arises  
in a company, domestically or even 
offshore, it will be passed up through the 
appropriate channels.”

Susan Forrester AM has significant 
experience as a non-executive director and 
chair across a range of listed and unlisted 
company boards. She believes continuous 
disclosure obligations should be the last 
agenda item of every board meeting.

“Individual decisions might not raise a 
red flag but you might find, when viewed 
holistically, they have the potential to 
materially impact the share price,” she says.

All about value
Valuations on transactions are another 
common trigger for class actions.

“If you recommend a transaction valued 
at, say, $30 million, then management fails 
to integrate it or shareholders discover your 
due diligence was not comprehensive, they 
may claim you were negligent in carrying 
out your due diligence or valuation 
methodology,” says Forrester. “They might 
claim the business was only ever worth $15 
million and sue you for their loss.

“You need to be able to state, on today’s 
terms and with the benefit of independent 
expert advice, you believe this valuation 
is going drive long-term shareholder 
value, and that you have comprehensive 
transaction plans and the competence 
internally to execute it. That way, if 
shareholders come back in three years’ 
time because the deal went sour, you’ll 
have a sound defence.”

There are also emerging 
opportunities for class actions relating 

before it listed and one of the reasons I 
resigned was that I was concerned about 
the potential for class actions because of 
inherent difficulties in forecasting future 
earnings due to the contingent nature of 
their revenue streams. Shine went on to 
have several actions against it after listing.”

It can also pay to keep a close eye  
on competitors.

“If something goes wrong for them  
you should consider whether the same 
thing could happen to your company,”  
says Forrester

She also advises directors and  
officers to ensure their insurance policies 
are up-to-date and they have adequate  
and appropriate Side C cover, which 
protects the company from its exposure  
to liabilities.

“Side C cover is becoming very 
expensive so some boards are taking out 
too little or none at all,” she says. “This can 
leave directors exposed. Everyone has to 
take their own risk appetite into account 
but, personally, I won’t sit on a board unless 
I feel comfortable that I have that scaffold 
of protection.”

The worst case scenario
Despite their complexity, cost and potential 
to chew up vast amounts of board and 
management time, class actions can hinge 
on little more than a matter of opinion.
Some of the companies targeted in the  
past have been negligent or dishonest  
but others were doing their best to play 
by the rules. That means even the most 
diligent of companies should be ready to 
face a class action.  

“Boards should bear in mind that the 
announcement of a class action can have 
an immediate effect on the share price,” 
says Allen. “There would have to be robust 
discussions about how to manage the 
crisis internally and any other disclosures 
that need to be made. This isn’t the time 
to start thinking about how you will 
manage reputational risk. Companies 
need an effective and well-tested crisis 
management plan so they are ready to 
manage the message that goes out to 
stakeholders and the media in the event of 
a class action.”
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to environmental, social and corporate 
governance (ESG) as investors pay more 
attention to this area.

“Boards need to ensure compliance 
with their ESG policies, particularly in 
areas that could attract activists,” says 
Tregoning. “For example, every board 
should be considering whether climate 
change could have a material impact  
on the business.”

Communication to the market
A strong IR team can help a company  
to determine what the market needs  
to know and how best to communicate  
this information.

“The board and management team 
may consider certain information isn’t 
material in a narrow, financial sense while 
the market may take a broader view and 
arrive at a different interpretation,” says 
Matheson. “It’s also human nature for 
leaders, including CEOs, to feel overly 
confident. One of the mantras of IR is 
that you should under promise and over 
deliver and there can be trouble if that gets 
flipped. Good IR people are able to assess 
how the information would be perceived by 
the investment community and also act as 
a foil to an over-confident CEO.”

In the US and UK it is common for 
companies to augment their investor 
relations team with an external consultant. 
As yet, Australian companies are more 
likely to keep their IR in-house.

“Experienced external counsel can 
add value by questioning the veracity of 
announcements in a less constrained way 
than an internal communication team,” 
says Tregoning. “If you’re very close to 
a situation you don’t necessarily ask 
everything that need to be asked, and you 
may even be reluctant to challenge more 
senior staff.”

Reputational risk
Forrester encourages directors to remain 
highly attuned to possible outcomes.

“Staying vigilant can be a great risk 
management tool in terms of your own 
reputation and career,” she says. “I was on 
the board of the law firm Shine Corporate 


