
ASX released updates to Listing Rules Guidance Notes 3, 4, 12 and 19 on 28 August 2020. 

Guidance Note 3 Co-operatives and Mutuals Listing on ASX has been updated to add a new 
section 7.6 addressing the ‘mutual capital instruments’ that mutual entities are now able to issue 
under Part 2B.8 of the Corporations Act and the similar ‘co-operative capital units’ that co-
operatives are able to issue under Division 2 of Part 3.4 of the Co-operatives National Law. 

Guidance Note 4 Foreign Entities Listing on ASX has been amended to add the Tel Aviv Stock 
Exchange (TASE) as an acceptable listing venue for foreign exempt listings and to reflect the relief 
ASIC has recently granted to US-incorporated listed companies to allow them to prepare and file 
accounts under section 601CK of the Corporations Act using US GAAP rather than Australian IFRS. 

The revisions to Guidance Note 12 Significant Changes to Activities include: 

 The guidance in existing sections 2.6 – 2.14 (now sections 2.6 – 2.12) on the preliminary 
steps an entity should take before announcing a proposed significant transaction under 
listing rule 11.1 and on various aspects of the announcement process has been substantially 
re-drafted and re-ordered to improve its clarity. 

 A paragraph has been added to section 2.7 (Seeking in-principle advice from ASX) noting that 
receipt of favourable in-principle advice on an entity’s suitability for re-admission to the 
official list, by itself, is not to be taken as an indication that the entity will receive any other 
listing rule waiver or confirmation required or contemplated by the proposed transaction – if 
an entity wants comfort in that regard, it will need to apply for specific in-principle advice on 
ASX’s preparedness to grant the waiver or confirmation in question. 

 What is now section 2.10 (Additional steps for transactions requiring re-compliance under 
Listing Rule 11.1.3) has been substantially amended to outline a new process that an entity 
must follow before and after announcing a transaction that requires re-compliance with 
ASX’s admission and quotation requirements under listing rule 11.1.3. 

 The guidance around case (2) in section 3.2 (The main circumstances in which ASX will apply 
Listing Rules 11.1.2 and 11.1.3) has been revised to acknowledge that, in such a case, ASX 
will consider afresh whether the entity is suitable for admission or re-admission to the 
official list. 

In addition, case (3) in section 3.2 has been expanded to apply to an entity ceasing to pursue 

its main undertaking (in addition to one disposing of or abandoning its main undertaking). 

 The guidance on minimum spread in section 8.5 (Minimum spread) has been amended to 
reflect standard conditions to be imposed henceforth in all re-compliance listings that: 

o spread must come from subscriptions to the capital raising being conducted by the 
entity in connection with its re-admission (ie pre-existing holdings will not be 
counted); and 

o in the case of emerging market issuers, 100% (rather than the current 75%) of 
spread must come from residents of Australia or other jurisdictions acceptable to 
ASX. 

 The conditions to receiving the ‘2-cent waiver’ in section 8.8 (The 20 cent rule) have been 
modified to eliminate an emerging area of abuse, where entities were issuing shares at 
2 cents to promoters and their associates at or shortly before the time of re-admission but 
then raising capital from investors at more than 2 cents. In addition to the offer price for any 
securities being issued or sold as part of, or in connection with, the transaction being not 
less than two cents, the conditions now require either that: 



o the price at which the entity’s securities traded on ASX over the last 20 trading days 
on which the entity’s securities have actually traded on ASX preceding the date of 
the announcement of the proposed transaction (or, if the entity was already 
suspended at the time of the announcement, the last 20 trading days on which the 
entity’s securities have actually traded on ASX prior to its suspension) was not less 
than the offer price; or 

o the entity announces at the same time that it announces the proposed transaction 
that it intends to consolidate its securities at a specified ratio that will be sufficient, 
based on the lowest price at which the entity’s securities traded over the 20 trading 
days referred to previously, to achieve a market value for its securities of not less 
than the offer price. 

In addition, a condition has been added disqualifying an entity from receiving the waiver if it 

has undergone a deed of company arrangement or a creditors’ scheme of arrangement in 

the two years preceding the date of the announcement of the proposed transaction and 

been continuously suspended since the deed or scheme was effectuated. 

 The conditions to receiving a waiver from the minimum option exercise price rule in 
section 2.9 (Minimum option exercise price) likewise have been amended to disqualify an 
entity from receiving the waiver if it has undergone a deed of company arrangement or a 
creditors’ scheme of arrangement in the two years preceding the date of the announcement 
of the proposed transaction and been continuously suspended since the deed or scheme 
was effectuated. 

 A number of other sections have been amended to include additional guidance and/or to 
improve their drafting, including in particular sections 2.8 (When must a notification be given 
under Listing Rule 11.1?), 4.7 (Other Listing Rule issues), 5.1 – 5.5 (Listing Rule 11.3: 
suspension of quotation), 7.3 (The requirement to give a draft notice to ASX for review) and 
8.2 (Processing time). 

Guidance Note 19, formerly called ‘Performance Shares’ but now called ‘Performance Securities’, has 
been substantially amended to address emerging areas of concern with performance securities. The 
changes include: 

 Expanding the Guidance Note to cover performance options and performance rights, as well 
as performance shares. 

 Adding a new section 3 (The different types of performance securities) with commentary that 
some “contingent consideration agreements” and “deferred consideration agreements” are 
in substance and effect performance rights and regulated by ASX under the listing rules 
accordingly. 

 Adding a new section 7 (Performance securities covered by sections 8 to 15 of this Guidance 
Note) noting that the substantive provisions of the Guidance Note (sections 8 – 15) do not 
apply to: 

o cash-settled performance rights; 

o an issue of performance shares, performance options or deliverable performance 
rights pursuant to a takeover bid under Chapter 6, or a merger by way of scheme of 
arrangement under Part 5.1, of the Corporations Act; or 

o an issue of performance shares, performance options or deliverable performance 
rights by an entity under an employee incentive scheme or as part of the 



remuneration package of a director or employee, where the issue has been made in 
the ordinary course of business of the entity and not in connection with a new or re-
compliance listing and has been approved: 

 if Listing Rule 10.11 applies, by security holders under Listing Rule 10.11; 

 if Listing Rule 10.14 applies, by security holders under Listing Rule 10.14; or 

 if Listing Rules 10.11 and 10.14 do not apply, by the board or a 
remuneration committee of the board. 

 Amending what is now section 8 (Applying for in-principle advice about performance 
securities) to expand the information an entity must give to ASX in an application for in-
principle advice on whether performance securities satisfy listing rule 1.1 condition 1 or 
listing rules 6.1 and 12.5. 

 In light of the changes in section 13 mentioned below, removing the previous constraint on 
‘change of control’ provisions in what is now section 9 (Base requirements for performance 
securities) that the securities converted on a change of control be limited to 10% of the 
ordinary share capital. 

 Substantially expanding the guidance in what is now sections 10 (Appropriate and equitable 
numbers of performance securities) and 11 (Appropriate and equitable performance 
milestones) on the matters to which ASX will have regard in determining whether 
performance securities satisfy the requirement in listing rule 6.1 that their terms are 
‘appropriate and equitable’. 

 Adding a new section 13 (ASX’s requirement for an independent expert’s report in some 
cases) requiring an independent expert to opine on whether an issue of performance 
securities is fair and reasonable to non-participating security holders where: 

o the entity is already listed, it is proposing to issue performance securities covered by 
sections 8 to 15 of Guidance Note 19 and the number of ordinary shares into which 
those performance securities will convert in aggregate if the applicable milestone is 
achieved is greater than 10% of the number of ordinary shares the entity proposes 
to have on issue at the date the performance securities are proposed to be issued 
(taking into account any ordinary shares that the entity may be issuing in connection 
with the same transaction); or 

o the entity is applying to be listed, it has or proposes to have performance securities 
covered by sections 8 to 15 of Guidance Note 19 on issue at the date of its admission 
to quotation and the number of ordinary shares into which those performance 
securities will convert in aggregate if the applicable milestone is achieved is greater 
than 10% of the number of ordinary shares the entity proposes to have on issue at 
the date of its admission to quotation (taking into account any ordinary shares that 
the entity may be issuing in connection with its listing). 

Mark-ups of the changes to the Guidance Notes are available at: 

http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-
policy/guidance-note-3-mark-up28.08.20.pdf 

http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-
policy/guidance-note-4-mark-up28.08.20.pdf  

http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-
policy/guidance-note-12-mark-up%2028.08.20.pdf  

http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-policy/guidance-note-3-mark-up28.08.20.pdf
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http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-policy/guidance-note-4-mark-up28.08.20.pdf
http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-policy/guidance-note-4-mark-up28.08.20.pdf
http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-policy/guidance-note-12-mark-up%2028.08.20.pdf
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http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-
policy/guidance-note-19-mark-up28.08.20.pdf  

 

http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-policy/guidance-note-19-mark-up28.08.20.pdf
http://www2.asx.com.au/content/dam/asx/documents/unlinked-docs/regulatory-policy/guidance-note-19-mark-up28.08.20.pdf

